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United States of America Before the National 
Labor Relations Board 


Case No. 21-CC-198 
INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL 12, 
and 
MRS. EDWIN SELVIN. 
Case No. 21-CC-200 
INTERNATIONAL UNION OF OPERATING 
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and 
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DAVID SOKOL, ESQ., 
For the Respondent. 


EDWIN SELVIN, Pro Se. 
Before: Wallace EK. Royster, Trial Examiner. 


INTERMEDIATE REPORT AND 
RECOMMENDED ORDER 
Statement of the Case 


Upon charges filed by Mrs. Edwin Selvin, the 
General Counsel of the National Labor Relations 
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Board issued his consolidated complaint, dated 
June 21, 1955, against International Union of Op- 
erating Engineers, Local 12, herein called the Re- 
spondent,! alleging that the Respondent had com- 
mitted unfair labor practices within the meaning of 
Section 8(b) (4) (A) and (B) and Section 2(6) 
and (7) of the National Labor Relations Act, 61 
Stat. 186, herein called the Act. 


In respect to unfair labor practices, the com- 
plaint alleges that the Respondent has induced and 
encouraged employees of Yankee Body Shop, of 
Crowell & Larson, of Paving Materials Company, 
and of Union Pacific Railroad Company to engage in 
strikes or concerted refusals in the course of their 
employment to perform services for their respective 
employers with an objective of forcing or requiring 
their employers to cease doing business with Crook 
Company, hereinafter Crook, and to force or require 
Crook to recognize or bargain with the Respondent 
as the collective bargaining representative of 
Crooks employees. As further violations, it 1s al- 
lege that the Respondent has induced and encour- 
aged employees of Ralph Welker and of MeCam- 
mon-Wunderlich Company to engage in strikes or 
concerted refusals in the course of their employ- 
ment to perform services for their respective em- 
ployers with an objective of forcing or requiring 
their employers to cease doing business with Shep- 
herd Machinery Company, hereinafter Shepherd, 


IThe complaint alleges, the answer does not deny, 
and I find that the Respondent is a labor organiza- 
tion within the meaning of Section 2(5) of the Act. 
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and to force or require Shepherd to recognize or 
bargain with the Respondent as the collective bar- 
gaining representative of Shepherd’s employees. 


The Respondent has filed an answer denying all 
material allegations in the complaint. 


Pursuant to notice a hearing was held before the 
undersigned in Los Angeles, California, from July 
25 through 28, 1955.2 All parties were represented 
and participated in the hearing. A brief has been 
received from counsel for the Respondent.3 


Upon my observation of the witnesses and upon 
the entire record in the case, I make the following: 


Findings of Fact 
I. The Business of Crook and Shepherd‘ 


Crook Company is a corporation engaged at Los 
Angeles, California, in sales and servicing of con- 
struction equipment. Its annual sales of equipment 
exceed $1,000,000 in value, of which more than 


2The all-party stipulation to correct p. 115, 1. 24 
of the transcript so that the number there set forth 
will read 6Z6450 is approved and the correction 
noted. 


3Respondent’s motions to dismiss the complaint 
are denied except to the extent hereinafter set 
forth. 


4T find no merit in Respondent’s contention that 
the testimony of witnesses concerning the business 
operations of Crook and Shepherd is uncorrobo- 
rated hearsay or that it is otherwise not probative. 
I find both to be in commerce within the meaning 
of the Act. 
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$100,000 in value is sold to purchasers outside the 
State of California. About 90 per cent of the equip- 
ment purchased for resale is manufactured in 
States other than the State of California. 


Shepherd is a partnership, engaged at Los An- 
geles, California, in sales and service of construc- 
tion and farm equipment. Shepherd’s purchases 
of such equipment from a manufacturer in Peoria, 
Illinois, exceed $1,000,000 in value annually. Its 
shipments of equipment to purchasers outside the 
State of California exceed $100,000 in value an- 
nually. 


Il. The Unfair Labor Practices 
A. Concerning Crook 


About February 17, 1955, the Respondent estab- 
lished pickets at Crook’s premises. On March 3, 
when a consent election agreement was executed 
between the Respondent and Crook, the pickets 
were withdrawn. A representation election was con- 
ducted on March 9. No bargaining representative 
was chosen. Upon the ascertainment of that result 
Respondent’s pickets reappeared and intermit- 
tently have remained. On May 17, the Respondent 
by letter to Crook denied that it was asserting any 
claim to have status as bargaining representative 
for Crook’s employees. 


1. Leroy Campbell, a Crook employee, testified 
that on March 15 he drove a truck, presumably the 
property of his employer, to Yankee Body Shop in 
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Los Angeles. According to Campbell he was fol- 
lowed by a man in a gray Chrysler sedan> who 
spoke to an employee of Yankee before Campbell 
delivered the truck. Campbell testified that he had 
seen the driver of the Chrysler on many occasions 
among the pickets before the Crook shop and that 
on at least one such occasion the driver appeared 
to be directing the pickets. Campbell delivered the 
truck and left. 


Ralph H. Ritz, an employee of Yankee Body 
Shop, a member of the International Association 
of Machinists, and shop steward for that organiza- 
tion at the place of his employment, testified that 
when some time in March a truck was brought to 
Yankee Body Shop, a man asserting himself to be 
an agent for the Operating Engineers told Ritz that 
the truck had come through a picket line at Crook; 
that the truck was ‘‘hot.’’6 


The Respondent offered no evidence concerning 
this ineident. 


"The evidence establishes that the Respondent is 
the owner of a gray Chrysler sedan which on an 
earlier occasion was used to follow another Crook 
driver. I do not consider this circumstance to es- 
tablish, however, that the Chrysler observed by 
Campbell was Respondent’s property. 


6Ritz had no recollection on the stand of hearing 
the word ‘‘hot’’ but testified that when he employed 
that word in a statement earlier given to a Board 
Field Examiner and when he testified to its utter- 
ance in an ancillary proceeding in the U. S. District 
Court, he was relying then upon a truthful recol- 
lection. 
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2. Fred Neuenschwander, a Crook employee, 
testified that on March 30 he went to a job in Glen- 
dora, California, where Crowell & Larson were 
operating some equipment. Neuenschwander’s pur- 
pose was to make adjustments on machines which 
had been delivered to Crowell & Larson by Crook 
the previous day. Neuenschwander arrived on the 
job at about 11:45 a.m. and started to work. Crowell 
& Larson workers were then midway through their 
Iunch period which had begun at 11:30. In about 
15 or 20 minutes Joseph Mussro, a representative 
of the Respondent, approached and asked Neuen- 
schwander the name of his employer and if he had 
come through a picket line. Neuenschwander an- 
swered the questions. Mussro then said Neuen- 
schwander had better leave but almost immediately 
withdrew the suggestion by saying in a loud voice, 
probably audible to the Crowell & Larson employees 
who were standing nearby, ‘‘Well, you can go ahead 
and work, but we are not going to work.’’? Neuen- 
Crowell & Larson workers in his crew (about 7) 
schwander said that he would be through with his 
job in a short time and continued at work. 
Neuenschwander left at about 12:15 p.m. having 
completed his job. Mussro and the Crowell & Lar- 
son employees were then in a conversation; none 
had returned to work after the lunch recess. 


Tony Dias, a member of the Respondent and 
foreman for Crowell & Larson on the Glendora job, 
testified that he observed Neuenschwander and then 
Mussro arrive on the job. According to Dias, 
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had their lunch period on March 30 from 11:30 to 
noon. Upon his arrival Mussro asked what a Crook 
employee was doing on the job and was informed 
that the man was adjusting a Tournapull. Dias 
overheard Mussro tell Neuenschwander that the 
men would not work with him on the job. Mussro 
then checked the union membership cards of the 
Crowell & Larson employees and asked them if 
they did not know that a picket line existed at 
Crook and that it was ‘‘wrong’’ for a Crook em- 
plovee to make repairs to equipment that could 
be made by members of the Respondent. Noticing 
that two Tournapulls appeared to be new, Mussro 
asked Dias if they had come through the Crook 
picket line. A few minutes before 1:00 p.m. Dias 
remarked that the men should return to work. 
Mussro agreed that they might do so but, having 
taken the serial numbers of the new Tournapulls, 
said that if he learned that the machines had come 
through the picket line, he would return and ‘‘shut 
down tight.’’ Upon Mussro’s departure, the men 
returned to work. Their employer, Crowell & Lar- 
son, did not pay them for the hour consumed by 
Mussro’s visit. 


Eugene Smedley. a Crowell & Larson employee, 
a member of the Respondent, and a witness to this 
incident, testified that Mussro asked if the em- 
plovees knew that Crook was being picketed. 
Smedley overheard Mussro tell Neuenschwander 
that Respondent’s members on the job would not 


work as long as Neuenschwander was on the job. 
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After checking membership cards, Mussro told the 
Crowell & Larson workers that they would violate 
some requirement of the Respondent if they worked 
while a Crook employee was on the job. Mussro 
said, according to Smedley, that if he discovered 
that the new Tournapulls had come through the 
picket line, he would return and shut down the job 
permanently and told the men to quit at once if a 
Crook employee returned to the job. Mussro left 
at about 12:55 p.m. and upon his departure the men 
resumed work, having been idled about one hour. 


Joseph Mussro, one of the Respondent’s business 
representatives, testified that he was at the Crowell 
& Larson job on March 30, that he spoke to 
Neuenschwander asking how long the adjustments 
would take, that he then checked Union ecards and 
took the serial numbers of the new Tournapulls. 
Mussro denied that he suggested or directed that 
anyone cease work or refuse to work because of 
Neuenschwander’s presence or that he made any 
mention of closing the job permanently. He ex- 
plained that he collected serial numbers of equip- 
ment such as Tournapulls as a hobby. According to 
Mussro, he remained on the job about 30 minutes 
and left well before 1:00 o’clock. 


3. Valentine Santillan, a Crook employee, on 
April 19 went to the freight dock of the Union 
Pacific Railroad Company in Los Angeles to pre- 
pare two rollers for delivery to Crook customers. 
According to Santillan, he was followed from the 
Crook shop by William Willis, a vice-president and 
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business representative of the Respondent. While 
Santillan and another Crook employee, Soles, were 
preparing the roller for delivery and maneuvering 
it from a flatear to the freight dock, Willis re- 
mained on the scene. After about 2 hours Louis 
Viashart, an employee of Paving Materials Com- 
pany,’ appeared to take delivery of one of the 
rollers. As Santillan prepared to move the roller 
from the dock to the bed of Vlashart’s truck, Willis 
came over and spoke to Vlashart. Vlashart then 
left, apparently to make a telephone call, and upon 
his return spoke again to Willis. Willis and an- 
other who had accompanied him, obtained picket 
signs from their car and began picketing alongside 
the dock.® Vlashart then refused to accept the roller. 
Jessie Sands, described as an employee of Union 
Paeifie, then spoke to Willis. Picketing ceased and 
Willis and his colleague departed. Vlashart, saying 
that he could not take the roller because of the 
picketing, had already done so. The picketing had 
taken place for a period of about 15 minutes beside 
the dock where the roller was situated for un- 
loading. 


Louis Vlashart testified that on April 19 he drove 
to the Union Pacific dock to pick up a roller. When 
he pulled his truck alongside the dock in prepara- 
tion for loading, according to Vlashart, Willis ap- 


7Vlashart was one of three drivers employed by 
Paving Materials Company. 


8The wording of the picket signs does not appear. 
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proached him and asked if he knew that the roller 
was ‘“‘hot.’? Vlashart said that he did not, where- 
upon Willias advised him that there was a picket 
line at the Crook shop, that the roller was ‘‘hot’’; 
and suggested that Vlashart telephone the business 
agent of his union for advice. Vlashart answered 
that his employer had instructed him to take de- 
livery if no picket line existed. Willis, or his com- 
panion, then said, ‘‘Well, if that is all it takes, 
we’ll put one up right now.’’ Both then took picket 
signs from the car in which they had been sitting 
and paraded in the vicinity of the truck and load- 
ing dock. Upon the telephoned advice of his em- 
ployer, Vlashart then drove away leaving the roller. 


Willis did not testify concerning this incident. 


I do not consider the evidence to establish by 
the requisite preponderance that the individual who 
spoke to Ritz at Yankee Body Shop concerning the 
Crook truck was an agent of the Respondent. I 
credit Campbell’s testimony that he had seen the 
man at the picket line before Crook’s premises 
where he appeared upon occasion to direct the con- 
duct of the pickets. This is insufficient to prove, 
however, that he followed the Crook truck at the 
direction of the Respondent for it may well be that 
his agency, if any, was specific rather than general 
and thus restricted to the picket line. His self- 
identification to Ritz as a representative of the Re- 
spondent might estop him from denying the agency 
but, of course, does not establish it. The precept 
that an agency may not be proved by the declara- 
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tions of the purported agent is rooted in sound 
principle. Ritz did not testify that this person, not 
identifiable from the record, was such an agent but 
only that he asserted himself to be such. The Re- 
spondent cannot be held lable for the conduct of 
one whose identity is not shown and whose author- 
ity to speak for it rests upon speculation. I con- 
clude that the General Counsel has failed to estab- 
lish any violation of the Act by virtue of the in- 
cident at Yankee Body Shop. 


TI credit the testimony of Dias and Smedley that 
Mussro said in their presence and within hearing 
of other Crowell & Larson employees that thev 
would not work as long as a Crook employee was 
on the job. I further credit their testimony that 
Mussro said he would stop the men from working 
if he discovered that the Tournapulls came through 
the picket line. In reaching this conclusion I have, 
of course, refused to credit the denials of Mussro 
that he induced and encouraged Crowell & Larson 
emplovees in such fashion. I find that Mussro 
stayed at the job site for about 1 hour and that he 
was not occupied for that period in routine check- 
ing of union cards. Mussro’s sworn testimony that 
he took the serial numbers from the Tournapulls 
in the practice of a hobby was deliberately false. 
T consider his entire testimony concerning the in- 
cident, except to the extent it was corroborated by 
Dias and Smedley, to be unworthy of credit. 


The testimony of Santillan and Vlashart is un- 
controverted and is eredited. It follows that Willis 


14 National Labor Relations Board vs. 


induced and encouraged Vlashart to refuse to ac- 
eept delivery of the roller from Crook and that 
Viashart was thus induced and encouraged to re- 
fuse to perform services for his employer. A pur- 
pose of the picketing on this occasion was to pre- 
vent Paving Materials, Viashart’s employer, from 
doing business with Crook. Willis was told what 
action was necessary to prevent acceptance of the 
roller and took it. The fact that Paving Materials 
instructed its driver to leave rather than take the 
roller in these circumstances affords no shield for 
the Respondent but serves only to accentuate the 
effectiveness of its picketing. I find no evidence 
that the picketing on this occasion was directed in 
any fashion toward employees of Union Pacific or 
that it took place at a point where it naturally 
would have the effect of inducing or encouraging 
them to refuse to perform services. In consequence 
I find no violation of the Act established by the 
evidence concerning any employee of Union Pacific. 


B. Concerning Shepherd 


The Respondent has never been certified as bar- 
gaining representative of Shepherd’s employees but 
on May 23, 1955, placed pickets at Shepherd’s 
premises bearing signs reading, ‘‘This firm is non- 
union.”’ Later the signs were replaced by others 
reading, ‘Shepherd Tractor Company is unfair to 
organized labor.’’ In March and April representa- 
tives of the Respondent asked Shepherd to sign a 
contract covering employees within Respondent’s 
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jurisdiction. Shepherd suggested that an election be 
arranged in order to ascertain the emplovee’s de- 
sired in the matter. This suggestion was rejected 
and the pickets appeared. Shepherd filed a rep- 
resentation petition with the Board on April 8. It 
was dismissed when Respondent disclaimed interest 
in becoming bargaining representative. Shepherd 
again filed a petition on May 15. Respondent then 
suggested a meeting to discuss an agreement. 


1. On April 22, 1955, Leland Caquelin and Alfred 
Wladyka, both mechanics in Shepherd’s employ, 
went to a construction site near or in Creal, Cali- 
fornia, to make repairs on machinery leased by 
Shepherd to Ralph Welker. The day passed with- 
out significant incident. Robert C. Rodgers, a mem- 
ber of the Respondent, and his helper, Busby, both 
employees of Welker, assisted the Shepherd em- 
ployees in making the repairs. Caquelin and 
Wladyka returned on the 23rd and after working 
about 30 minutes were approached by Manuel De 
Flumere, a business representative of the Respond- 
ent who invited them to join the Respondent. Some 
discussion ensued concerning the advantages of 
union membership in which De Flumere said that 
there was to be a ‘‘crack-down’’ on employers of 
nonunion labor, particularly Shepherd, to stop the 
practice of nonunion workers taking jobs from 
union members. De Flumere conversed briefly with 
Rodgers, possibly within hearing of Busby, and 
left. He returned within a short time and again 
spoke to Rodgers before taking his final leave. 
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Upon De Flumere’s second departure, Rodgers 
came to Caquelin and Wladyka and told them that 
they would have to leave or he and Busby would. 
Following instruction from Shepherd that in the 
event of threatened trouble of this nature they 
should retire, Caquelin and Wladyka left the job. 


Rodgers testified that he was ‘‘acting’’ shop fore- 
man for Welker on the Creal job having responsi- 
bility for keeping the machinery in repair. Busby 
was his helper. In the even of breakdown, the 
equipment operator affected generally would assist 
Rodgers in repairing the damage and in that situa- 
tion would work under Rodgers’ direction. It seems 
clear to me, however, and I find that Rodgers was 
not such a supervisor as the Act defines but was 
a skilled mechanic who, while working at his trade, 
directed the efforts of his assistant, Busby or an- 
other, in performing a repair job. Rodgers testified 
that De Flumere told him that the Shepherd em- 
ployees were nonunion; that either they or Rodgers 
and Busby must leave the job. De Flumere did not 
testify. 


I find that De Flumere instructed Rodgers to re- 
fuse to perform services for Ralph Welker as long 
as a Shepherd employee was on the job. This in- 
struction may not have been heard by Busby, 
Rodgers’ helper, but it 1s a reasonable inference, 
and I draw it, that De Flumere intended Busby to 
follow the same instruction. Both Busby and 
Rodgers were members of the Respondent. 
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2. On May 24, Ralph Sterling, an employee of 
Shepherd went to a reservoir project where McCam- 
mon-Wunderlich Company, hereinafter McCam- 
mon, was performing work, for the purpose of re- 
pairing brakes on equipment which had been sold 
by Shepherd to McCammon. Upon his arrival in 
a pick-up truck bearing Shepherd’s name, Sterling 
was accosted by a man whom he identified as 
‘“Hunt’’ who asked if Sterling intended to do some 
work there. Sterling replied that he did and 
‘Hunt’? said that in such event he would ‘“‘elose 
the job down.”’ Sterling went to report this de- 
velopment to Bob Bothel, MecCammon’s head me- 
ehanic, and while he was doing so ‘‘Hunt’’ drove 
about the project giving a ‘‘thumbs up” sign. Ac- 
eording to Sterling this is a signal to equipment 
operators to cease work. In any event, they did so, 
driving their rigs to a central point and stopping 
the progress of the job. 


Clint Waggoner, McCammon’s superintendent, 
learning of the work stoppage, appeared on the 
scene, directed Sterling to leave, and told Red 
Hunter, Respondent’s job steward on the reservoir 
project, that the Shepherd employees were leaving 
and that Hunter could send the men back to work. 
Work was resumed after an interruption of about 
20 or 30 minutes. Waggoner then telephoned J. H. 
Seymour, a representative of the Respondent, and 
complained of the stoppage. Seymour answered 
that there was a picket line at the Shepherd shop 
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and that Shepherd employees would not be per- 
mitted to work at the reservoir job. 


James Green, McCammon’s carpenter foreman, 
testified that on May 24 he observed Hunter in con- 
versation with a crane operator? who was standing 
on the ground beside his equipment. Green asked 
the operator why he was not working. Hunter an- 
swered that a Shepherd truck was on the job and, 
in Green’s presence, told the crane operator to 
swing the crane boom out and drop his load or he 
would be fined $100. The operator asked Green for 
advice and the latter suggested that he do as he was 
told. Hunter then left, according to Green, giving 
the ‘‘thumbs up”’ signal to other workers. In con- 
sequence all work ceased. 


James Luther and Raymond Thomason, both em- 
ployees of McCammon and members of the Re- 
spondent, testified that in the early morning of 
May 24 all of the equipment operators decided to 
cease work if nonunion men appeared on the job. 
Both testified that Hunter was not present when 
this decision was reached and denied that such a 
eourse of action had been suggested by any rep- 
resentative of the Respondent. Each testified that 
he quit work when he saw the Shepherd truck ar- 
rive on the job and that he saw no signal to quit 
work given by Hunter. Hunter did not testify. 


"The erane operator was an employee of Valley 
Crane Service but worked on the reservoir job 
under the direction of Foreman Green. 
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T eredit the uncontroverted testimony of Fore- 
man Green concerning Hunter’s words and conduct 
and find that on the morning of May 24 Hunter 
threatened the crane operator with a fine if he did 
not cease work. That the operator was not paid 
directly by McCammon is not controlling. He was 
before the work stoppage performing services for 
McCammon under the direction of MceCammon’s 
foreman. I find further that the ‘‘thumbs up”’ 
signal which Green saw Hunter give to McCammon 
employees constituted a direction from Hunter as 
a representative of the Respondent that they cease 
work for McCammon. Even if Luther and Thoma- 
son testified truthfully that without suggestion or 
encouragement from any representative of the Re- 
spondent the equipment operators decided not to 
work when a nonunion man appeared on the job 
(and I have serious doubts concerning the veracity 
of this testimony) Hunter’s threat to the crane 
operator and his signaling to other workers con- 
stituted an encouragement to them to adhere to that 
determination. The man named by Sterling as 
‘*Hunt’’? may just possibly have been someone other 
than Hunter but it is unnecessary to reach a finding 
on that point. If Sterling talked to and observed 
Hunter what he saw and heard is merely corrobora- 
tive of the already credited testimony of Green. 
Finally, I eredit the uncontradicted testimony of 
Waggoner that Seymour admitted it to be the pur- 
pose of the Respondent to prevent McCammon from 
doing business with Shepherd. 
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Conclusions 


By inducing and encourgaging employees of 
Crowell & Larson and Paving Materials Company 
to refuse to perform services for their respective 
employers with an object of forcing or requiring 
such employers to cease doing business with Crook, 
the Respondents have violated Section 8 (b) (4) 
(A) of the Act. Harold MceNeel, labor relations 
representative and assistant manager of the Re- 
spondent, testified that the picket lines at Crook 
and Shepherd existed for the purpose of protesting 
discharges and the practice of nonunion workers 
finding emplovment in the same field as members 
of the Respondent. However, this case does not 
place in issue the legality of the picket lines about 
the premises of either employer. It is only when 
inducement and encouragement of employees of 
other employers to refuse to perform services is 
established that a violation in the terms of this 
complaint occurs. Such inducement and encourage- 
ment has been found as well as one of its objectives. 
I am convinced and find that the other alleged ob- 
jective, to foree Crook to recognize the Respondent 
as bargaining representative of Crook emplovees, 
has also been proven. True, the Respondent has 
formally disclaimed such a purpose but testimony 
that since such disclaimer attempts have been made 
to persuade Crook to extend recognition 1s unde- 
nied. I find that in indueing and encouraging em- 
ployees of Crowell & Larson and Paving Materials 
Company to refuse to perform services for their 
respective employers, the Respondent had as an 
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objective forcing or requiring Crook to recognize 
or bargain with it as the representative of Crook 
employees without having been certified as such 
representative. The Respondent thereby violated 
Section 8 (b) (4) (B) of the Act. 


By De Flumere’s instruction as to employees of 
Welker and by Hunter’s words and signals directed 
to employees of McCammon, the Respondent in- 
duced and encouraged such employees to refuse to 
perform services for their respective employers 
with an object to force or require these employers 
to cease doing business with Shepherd. I find this 
to constitute a violation of Section 8 (b) (4) (A) 
of the Act. As in the Crook situation, another ob- 
jective, at least until and on May 11, 1955, was to 
force or require Shepherd to recognize or bargain 
with the Respondent as the representative of Shep- 
herd employees without having been certified as 
such representative. The Respondent thereby vio- 
lated Section 8 (b) (4) (B) of the Act.!0 


10Tt is entirely possible that the Respondent has 
now abandoned this objective as to both Crook and 
Shepherd. Its representative, McNeel, testified at 
this hearing that it entertained no such ambition. 
However, as recently as May 11, it sought a meet- 
ing with Crook, Shepherd, and other employers to 
negotiate an agreement. It is true that under date 
of May 17 the Respondent advised the Regional Of- 
fice of the Board that it did not claim to represent 
Crook or Shepherd employees. There is reason to 
believe, however, that this disclaimer was tactical] 
as Within a week or 10 days one of Respondent’s 
representatives requested a meeting with Crook for 
the purpose of reaching agreement concerning 
Crook’s employees. 
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IIT. The Effect of the Unfair Labor 
Practices Upon Commerce 


The activities of the Respondent set forth in Sec- 
tion If above, occurring in connection with the 
operations of Crook and Shepherd, set forth in 
Section I above, have a close, intimate, and sub- 
stantial relation to trade, traffic, and commerce 
among the several States and tend to lead to and 
have led to labor disputes burdening and obstruct- 
ing commerce and the free flow of commerce. 


IV. The Remedy 


Having found that the Respondent has violated 
Section 8 (b) (4) (A) and (B), it will be recom- 
mended that it cease and desist therefrom and take 
certain affirmative action designed to effectuate the 
policies of the Act. For reasons set forth above, it 
will be recommended that the complaint be dis- 
missed to the extent that it alleges violations to 
have occurred concerning Yankee Body Shop and 
Union Pacific Railroad. 


Upon the basis of the foregoing findings of fact 
and upon the entire record in the case, I make the 
following: 

Conclusions of Law 


1. International Union of Operating Engineers, 
Local 12, is a labor organization within the mean- 
ing of Section 2 (5) of the Act. 


2. International Union of Operating Engineers, 
Local 12, has engaged in unfair labor practices 
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within the meaning of Section 8 (b) (4) (A) and 
(B) of the Act by inducing and encouraging em- 
ployees of Crowell & Larson and Paving Materials 
Company to engage in a strike or concerted re- 
fusal in the course of their employment to perform 
services for their respective employers, objectives 
thereof being: 


(a) To force and require such employers to 
cease doing business with Crook Company and to 
force the said Crook Company to recognize or bar- 
gain with International Union of Operating En- 
gineers, Local 12, although that organization has 
not been certified as the bargaining representative of 
Crook employees in accordance with the provisions 
of Section 9 of the Act. 


3. International Union of Operating Engineers, 
Local 12, has engaged in unfair labor practices 
within the meaning of Section 8 (b) (4) (A) and 
(B) of the Act by ducing and encouraging em- 
ployees of Ralph Welker and McCammon-Wunder- 
lich Company to engage in a strike or concerted 
refusal in the course of their employment to per- 
form services for their respective employers, objec- 
tives thereof being: 


(a) To force and require Welker and MceCam- 
mon to cease doing business with Shepherd Ma- 
chinery Company; and 


(b) To force and require Shepherd Machinery 
Company to recognize and bargain with Interna- 
tional Union of Operating Engineers, Local 12, as 
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the collective bargaining representative of Shep- 
herd employees, although that organization has not 
been certified as such bargaining representative in 
accordance with the provisions of Section 9 of the 


Act. 


4. The aforesaid unfair labor practices are un- 
fair labor practices affecting commerce within the 
meaning of Section 2 (6) and (7) of the Act. 


Recommendations 


Upon the basis of the foregoing findings of fact 
and conclusions of law and upon the entire record 
in the case, it is recommended that International 
Union of Operating Engineers, Local 12, Los An- 
geles, California, its officers, representatives, agents, 
successors, and assigns be ordered to: 


1. Cease and desist from: 


(a) Indueing and encouraging employees of 
Crowell & Larson and Paving Materials Company, 
or of other emplovers (other than Crook Com- 
pany), to engage in a strike or concerted refusal 
in the course of their employment to perform serv- 
ices for their respective employers where an object 
thereof is to force or require Crowell & Larson or 
Paving Materials Company, or other employers, to 
cease doing business with Crook Company or to 
foree or require Crook Company to recognize or 
bargain with the above-named labor organization 
as the collective bargaining representative of its 
employees, unless and until said labor organization 
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has been certified as such bargaining representative 
in accordance with the provisions of Section 9 of 
the Act. 


(b) Inducing and encouraging the employees of 
Ralph Welker and McCammon-Wunderlich Com- 
pany, or of other employers (other than Shepherd ) 
to engage in a strike or concerted refusal in the 
course of their employment to perform services for 
their respective emplovers where an object thereof 
is to force or require Welker or McCammon or anv 
other employer to cease doing business with the 
Shepherd Machinery Company or to force or re- 
quire Shepherd Machinery Company to recognize 
or bargain with the above-named labor organization 
as the collective bargaining representative of its 
employees unless and until said Jabor organization 
has been certified as such bargaining representative 
in accordance with the provisions of Section 9 of 
the Act. 


2. Take the following affirmative action whieh I 
find will effectuate the policies of the Act: 


(a) Post at its business office in Los Angeles, 
California, copies of the notice attached hereto 
as an appendix. Copies of said notice, to be fur- 
nished by the Regional Director for the T'wenty- 
first Region, shall, after being duly signed by an 
official representative of Respondent, be posted by 
it immediately upon receipt thereof and maintained 
by it for a period of sixty (60) consecutive days 
thereafter in conspicuous places, including all 
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places where notices to members are customarily 
posted. Reasonable steps shall be taken by Respond- 
ent to insure that said notices are not altered, de- 
faced, or covered by any other material. 


(b) Notify the Regional Director for the 
Twenty-first Region, in writing, within twenty (20) 
days from the date of this Intermediate Report and 
Recommended Order as to what steps it has taken 
in compliance therewith. 


Tt is further recommended that unless the Re- 
spondent shall within twenty (20) days from the 
receipt of this Intermediate Report and Recom- 
mended Order notify the said Regional Director in 
writing that it will comply with the foregoing 
recommendations, the National Labor Relations 
Board issue an order requiring Respondent to take 
the action aforesaid. 


It is finally recommended that the complaint be 
dismissed with respect to the allegations concerning 
unfair labor practices involving Yankee Body Shop 
and Union Pacific Railroad. 


Dated this 7th day of September, 1955. 


/s/ WALLACE E. ROYSTER, 
Trial Examiner. 
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Appendix 
Notice 


To AH Members of International Union 
of Operating Engineers, Local 12 


Pursuant to 
The Recommendations of a Trial Examiner 


of the National Labor Relations Board and in order 
to effectuate the policies of the National Labor Re- 
lations Act, we hereby give notice that: 


We Will Not induce or encourage any employees 
of Crowell & Larson, of Paving Materials Com- 
pany, or of any other employer (other than Crook 
Company), to engage in a strike or concerted re- 
fusal in the course of their employment to perform 
services for their respective employers where an 
object thereof is to force or require Crowell & Lar- 
son or Paving Materials Company, or other em- 
ployers, to cease doing business with Crook Com- 
pany or to force or require Crook Company to 
recognize or bargain with us as the representative 
of its employees, unless and until we have been 
certified as such representative in accordance with 
the provisions of Section 9 of the National Labor 
Relations Act. 


We Will Not induce or encourage any employees 
of Ralph Welker, of McCammon-Wunderlich Com- 
pany, or of any other employer (other than Shep- 
herd Machinery Company), to engage in a strike 
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or concerted refusal in the course of their employ- 
ment to perform any services for their respective 
employers where an object thereof is to force or 
require Welker or McCammon-Wunderlich, or 
other employers, to cease doing business with Shep- 
herd Machinery Company, or to force or require 
Shepherd Machinery Company to recognize or bar- 
gain with us as the representative of its employees, 
unless and until we have been certified as such 
representative in accordance with the provisions of 
Section 9 of the National Labor Relations Act. 


INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL 12, 
(Labor Organization.) 


(Representative. ) (Title. ) 


This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, 
or covered by any other material. 
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United States of America 
Before the National Labor Relations Board 


Case No. 21—CC—198 


INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL 12, 


and 
CROOK COMPANY.! 


Case No, 2i—CC 208 


INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL 12, 


and 


WILLARD W. SHEPHERD and NORMA D. 
SHEPHERD, d/b/a SHEPHERD MaA- 
CHINERY COMPANY. 


DECISION AND ORDER 


On September 7, 1955, Trial Examiner Wallace 
E. Royster issued his Intermediate Report in the 
above-entitled proceeding, finding that the Re- 


1The caption in this consolidated proceeding has 
been amended to show the names of the employers 
involved rather than the name of Mrs. Edwin Sel- 
vin, the individual who filed the charges on behalf 
of the employers. Furthermore, although the Inter- 
mediate Report designates Mrs. Selvin as appear- 
ing ‘‘pro se,’’ she appeared as the representative of 
both employers, and the Report is hereby corrected 
accordingly. 
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spondent had engaged in certain unfair labor prac- 
tices within the meaning of Section 8 (b) (4) (A) 
and (B) of the Act, and recommending that it 
cease and desist therefrom and take certain affirma- 
tive action, as set forth in the copy of the Inter- 
mediate Report attached hereto. He also found that 
the Respondent had not engaged in certain other 
unfair labor practices alleged in the complaint, and 
recommended dismissal of those allegations. There- 
after, the General Counsel and the Respondent filed 
exceptions to the Intermediate Report and support- 
ing briefs. 


The Board has reviewed the rulings made by the 
Trial Examiner at the hearing and finds that no 
prejudicial error was committed. The rulings are 
hereby affirmed. The Board has considered the In- 
termediate Report, the exceptions and briefs, and 
the entire record in the case, and hereby adopts 
the findings, conclusions, and recommendations of 
the Trial Examiner, with the exceptions, additions, 
and modifications noted herein. 


A. Jurisdiction 


1. The Trial Examiner predicated his findings 
regarding the business operations of both employees 
upon testimony of the general manager of Crook 
and the assistant general manager of Shepherd. The 
Respondent contended at the hearing, and in its 
exceptions and brief, that this testimony consisted 
of uncorroborated hearsay, conclusions, and opin- 
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ions, and did not constitute an adequate basis for 
the assertion of jurisdiction.? 


However, as both witnesses were familiar with 
the operations of their respective companies and 
testified from their personal knowledge, and as the 
Respondent presented no witnesses and did not 
cross-examine the general counsel’s witnesses on 
this issue, we find, as apparently did the Trial Ex- 
aminer, that the testimony of the two officials is 
not only competent and credible, but of sufficient 
probative value to warrant the assertion of juris- 
diction over both employers. 


B. The Violations of Section 8 (b) (4) (A) 
of the Act 


2. The Trial Examiner found, and we agree, 
that the Respondent, by inducing and encouraging 
employees of Crowell & Larson to refuse to per- 


2The Respondent relies upon Haddock Engineers, 
Ltd., 215 F. 2d 734 (C.A. 9, 1954), in which the 
Court denied enforcement of the Board’s order 
against the respondent union on the ground that 
the union’s objections to the adequacy of the com- 
merce evidence were well taken. That case is dis- 
tinguishable from the present one, however, as the 
data upon which jurisdiction was premised in that 
case was presented m written form, and the indi- 
vidual who had prepared the written material was 
not under oath nor available for cross-examination. 
See W. B. Jones Lumber Company, Inc., 114 
NLRB No. 79. 


3Casey-Metcalf Machinery Co., et al., 114 NLRB 
No. 229, wherein the Board recently asserted juris- 
diction over Crook. 
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form services for their employer with an object of 
forcing or requiring such employer to cease doing 
business with Crook, violated Section 8 (b) (4) 
(A) of the Act. 


The Respondent began picketing the Crook prem- 
ises about February 17, 1955. On March 30, Neuen- 
schwander, a Crook employee, went to a job site of 
Crowell & Larson to adjust some machines which 
had been obtained from Crook. While he was thus 
engaged, Mussro, a business representative of the 
Respondent, came to the job site. He asked 
Neuenschwander the name of his employer and 
whether he had come through a picket ine. When 
Neuenschwander admitted that he had come through 
the picket line, Mussro first instructed him to leave, 
but then remanded this instruction and announced 
that Neuensechwander could finish his work ‘‘but 
we are not going to work.”’ This remark was made, 
as the Trial Examiner found, within the hearing 
of the Crowell & Larson employees. It also appears 
that it was made in a loud voice, as Neuenschwan- 
der was slightly hard of hearing; and that the 
Crowell & Larson employees were having their 
luncheon at the time and had gathered in the 
vicinity. In addition, as the Trial Examiner found, 
Dias and Smedley, emploved by Crowell & Larson, 
testified that they heard Mussro make such remarks 
to Neuenschwander. In these cireumstances, we con- 


4Tt is undisputed, and we find, that Mussro, whose 
conduct constitutes a part of the evidence relied 
upon herein, was acting within the scope of his gen- 
eral authority on the occasion involved. 
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clude that Mussro’s remarks were audible to the 
assembled Crowell & Larson employees. 


What occurred thereafter supports the finding 
that Mussro was overheard by the Crowell & Larson 
employees, and also that his statement had the 
effect of inducing those employees to stop working 
until Neuenschwander left.5 When the luncheon 
recess came to an end, the group of employees did 
not return to work but continued to converse with 
Mussro. While the Respondent contends that the 
men were delayed in their return to work because 
Mussro was making a routine check of their union 
ecards, we note that Mussro admitted that be ordi- 
narily checked one card at a time so that the re- 
maining employees could proceed with their work. 
And the fact that the card check took considerably 
longer than it ordinarily did is not explained by 
Mussro’s position that it was prolonged by certain 
employees raising various personal problems while 
he was checking the cards. The testimony of the 
witnesses whom the Trial Examiner credited does 
not support this assertion, and, in any event, there 
was no more reason for the entire group to be pres- 
ent during such discussions than for all of them 
to be present while Mussro checked each ecard. 


SWhether or not Mussro instructed the Crowell 
& Larson employees in so many words not to re- 
sume working after the luncheon recess until Neu- 
enschwander left, this was clearly implicit in what 
he did say. See Seattle District Council of Carpen- 
ters, et al. (Cisco Construction Company), 114 
NLRB No. 12. 
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The explanation for the delay is found, as the 
Trial Examiner pointed out, in the credited testi- 
mony of Dias and Smedley. According to them, 
while Mussro was talking to the Crowell & Larson 
employees, he reminded them that Crook was being 
picketed, told them they should not work while a 
Crook employee was repairing equipment at the 
job site, asked if the machines on which Neuen- 
schwander had been working came through the 
picket line, took the serial numbers of these ma- 
chines, and threatened that if he found they had 
come through the picket line he would return and 
‘‘shut down tight.’’6 


Although Dias was the foreman on the job, and 
had authority to order the men back to work, it 
does not follow, as the Respondent argues, that any 
work stoppage therefore resulted from his failure 
to do so. As Dias explained in his testimony, he 
did not direct the men to return to work because of 
Mussro’s threat to shut down the operation if the 
men did not assemble as he directed. The immediate 
cause of the failure to return is the threat itself. 


After Neuenschwander had departed, the men re- 
turned to work with Mussro’s permission. The work 


6We agree with the Trial Examiner that Mussro’s 
denials of the remarks and conduct attributed to 
him, and his claim that he took the serial numbers 
in pursuance of a hobby were patently incredible. 
Nor does the fact that the Crowell & Larson em- 
ployees thereafter operated the Crook equipment, 
and that Mussro never did return to shut down the 
operation, prove that he did not threaten to do so, 
as the Respondent contends. 
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stoppage had lasted about an hour after the end of 
the luncheon recess, and the employer deducted an 
hour’s wages from each of the men. This is hardly 
consistent with the Respondent’s arguments that 
the men were delayed in returning to work because 
their foreman failed to direct them to do so, or be- 
cause they were awaiting delivery of equipment, or 
because of the other equally unpersuasive reasons, 
unconnected with Mussro’s presence, which were 
advanced by the Respondent. 


The Respondent states in its brief, as to Mussro’s 
activity: ‘‘When viewed unemotionally, this inci- 
dent at best is merely a sporadic momentary failure 
to return to work.’’ But the determination as to 
whether a union has violated the Act by inducing 
a proscribed work stoppage does not depend upon 
the duration of the stoppage. As Mussro’s conduct 
was designed to cause a concerted refusal by the 
Crowell & Larson employees to work while Neuen- 
schwander was present, the extent to which this 
purpose met with success is immaterial.’ 


7See Associated Musicians of Greater New York, 
110 NLRB 2166, enf’d. NLRB v. Associated Musi- 
eians, Nov. 3, 1955 (C.A. 2) 37 LRRM 2041. In 
Local 11, United Brotherhood of Carpenters & 
Joiners of America, AFL, et al. (General Millwork 
Corporation), 113 NLRB No. 124, p. 4, the Board 
stated: ‘‘To constitute inducement in the statutory 
sense, it is not necessary that the union’s appeal 
succeed in producing a strike or concerted refusal 
to work; it is enough that the appeal was made with 
that purpose.’’ 
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3. The Trial Examiner found, and we agree, 
that the Respondent, by inducing and encouraging 
employees of MeCammon-Wunderlich Company to 
refuse to perform services for their employer with 
an object of forcing or requiring such employer to 
cease doing business with Shepherd, violated See- 
tion 8 (b) (4) (A) of the Act. 


The Respondent began picketing the Shepherd 
premises on May 23, 1955. On May 24, one Sterling 
and an unidentified helper, employees of Shepherd, 
went to a job site of McCammon to repair some 
equipment which had been obtained from Shepherd. 
They came in a truck bearing Shepherd’s name. 
Hunter,’ the Respondent’s job steward on this 
project, asked Sterling if the Shepherd shop was 
being picketed, and Sterling admitted that it was. 
Hunter then asked Sterling if he intended to do 
some work there. When Sterling replied that he 
did, Hunter threatened to close the job down while 
Sterling was working there. Hunter proceeded to 
drive about the project giving the ‘‘thumbs up”’ 
signal to cease work. The equipment operators 
stopped working and congregated at a central point. 
According to the uncontradicted testimony of Wag- 
goner, the superintendent of the project, which we 


8On the basis of Sterling’s deseription of the in- 
dividual he referred to as ‘‘Hunt’’ and the testi- 
mony of other witnesses about this incident, we find 
that ‘‘ Hunt” was a designation of Hunter. We also 
find that Hunter’s conduct with relation to the 
Shepherd employees was within the scope of his 
general authority as a union steward. 
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credit, upon being informed about the work stop- 
page, he directed Sterling to leave, and then told 
Hunter that Sterling was leaving and Hunter could 
tell the men to go back to work. Work was resumed 
upon Sterling’s departure. Estimates of the length 
of the work stoppage varied from 20 to 45 minutes. 


Like the Trial Examiner, we find no merit in the 
Respondent’s contention that the work stoppage 
was a voluntary spontaneous action engaged in by 
the operators without any inducement from the Re- 
spondent and, in fact, without even its knowledge. 
Hunter did not testify. Two employees called by 
the Respondent, Luther and Thomason, testified 
that before work began at 4:00 a.m. on the day of 
the Shepherd truck incident, a number of the equip- 
ment operators met and agreed to stop working if 
a nonunion man came on the job, or as Thomason 
put it on ecross-examination, ‘‘if the Shepherd truck 
came on the job.’’ These two witnesses were vague 
and eontradictory in their testimony about the 
meeting. However, they were consistent in asserting 
that Hunter, who worked the same shift and gen- 
erally arrived 10 or 15 minutes before work began, 
was not present, that they did not know where he 
was, and that no other union representative took 
part in the meeting. Both testified also that when 
the Shepherd truck appeared, various operators 
drove around giving the thumbs up signal. Again 
there was vagueness and contradiction in their tes- 
timony as to the identity of the operators who did 
so, but the same unanimity that Hunter was not in 
sight. 
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Under all the circumstances and on the entire 
record, including the fact that the Trial Examiner 
stated that he had ‘‘serious doubts concerning the 
veracity of this testimony,’’ we do not credit the 
testimony of Luther and Thomason. 


As the Trial Examiner also found, other indica- 
tions that Hunter caused an unlawful work stop- 
page are shown by the fact that Foreman Green 
heard Hunter direct a crane operator to stop work- 
ing while the Shepherd truck was there or risk a 
$100 fine. When Green asked Hunter the reason 
for this action, Hunter told him there was a Shep- 
herd truek on the job and so the job was shut down. 
When the crane operator asked Green what he 
should do, Green advised him to comply. The Re- 
spondent maintains that the crane operator’s work 
stoppage was therefore attributable to Green rather 
than to the Respondent. It is obvious, however, that 
the foreman’s permission to the operator to comply 
with Hunter’s demand rather than subject himself 
to a fine was not the real cause of the operator’s 
work stoppage and cannot absolve the Respondent 
of liability for Hunter’s threats. 


Finally, the Trial Examiner found, in connection 
with this Shepherd incident, that Waggoner ealled 
Seymour, a representative of the Respondent, at 
the union office, and protested the work stoppage. 
Seymour told him that as there was a picket line 
at the Shepherd shop, Shepherd employees would 
not be permitted to work at the project. Upon 
inquiry by Waggoner, Seymour stated that Shep- 
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herd employees could not do even the work called 
for by warranties on the equipment obtained from 
Shepherd, and that Waggoner could not purchase 
parts from Shepherd. Seymour did not testify. The 
Respondent contends that Seymour was not ade- 
quately identified and was not shown to be an agent 
of the Respondent. Waggoner testified, however, 
that he called the union office and asked for Sey- 
mour, and that when a man who identified himself 
as Seymour came to the telephone, Waggoner rec- 
ognized his voice from prior conversations. Further- 
more, Seymour is identified in the record as per- 
sonal representative to Bronson, business manager 
of the Respondent. 


In conclusion, we are convinced, from the entire 
record, that the Respondent caused the McCammon 
employees to engage in a prohibited work stoppage 
in order to force McCammon to stop doing business 
with Shepherd. As we found above, the Respondent 
engaged in similar unlawful activity, involving em- 
ployees of Crowell & larson, directed against 
Crook. The complaint alleged, and the Trial Ex- 
aminer found, that certain other acts of the Re- 
spondent, involving other employers than MeCain- 
mon and Crowell & Larson, also constituted sec- 
ondary boycotts in violation of the Act. As we 
would issue the same kind of restraining order 
against the Respondent whether it was predicated 
on one or more violations of this type, we are of 
the opinion that ‘‘no good purpose could be served 
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in considering each incident separately with a view 
of determining whether it constitutes a violation.’” 


According, without passing upon the other in- 
eidents discussed in the Intermediate Report, we 
find that the Respondent violated Section 8 (b) (4) 
(A) as to both of the employers herein by inducing 
and encouraging employees of Crowell & Larson to 
refuse to perform services for their employer with 
an object of foreing or requiring such employer to 
cease doing business with Crook, and by inducing 
and encouraging employees of MeCammon-Wun- 
derlich Company to refuse to perform services for 
their employer with an object of forcing or requir- 
ing such employer to cease doing business with 
Shepherd. 


C. The Violations of Section 8 (b) (4) (B) 
of the Act 


4. The Trial Examiner found, and we agree, 
that the Respondent, in inducing and encouraging 
employees of Crowell & Larson to refuse to perform 


IJoliet Contractors Assn. v. NLRB, 202 F. 2d 606 
(C.A. 7, 1953), cert. denied 346 U.S. 824. 

The Respondent states in its brief, in connection 
with the McCammon incident: ‘‘ Even though a find- 
ing of a technical violation might be made, which 
we do not concede, standing alone as it now does, it 
is not sufficient to warrant a finding of a violation 
of 8(b) (4).”’ We are satisfied, however, that the 
violation we have found based upon the McCammon 
incident was not merely a technical one. Further- 
more, as set forth above, such a violation wartants 
the issuance of an order whether or not it stands 
alone. 
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services for their employer, had as an objective 
forcing or requiring Crook to bargain with it as the 
representative of the Crook employees without hav- 
ing been certified as such representative, in viola- 
tion of Section 8 (b) (4) (B) of the Act. 


The Respondent began picketing the Crook prem- 
ises about February 17, 1955. The pickets were 
withdrawn when Crook entered into a consent elec- 
tion agreement with the Respondent on March 3. 
The employees voted against representation by the 
Respondent in the ensuing election. Thereafter the 
picketing was resumed and has been conducted 
intermittently since then. 


On May 11, 1955, the Respondent sent a letter to 
a number of employers in the area, including Crook. 
This letter was signed jointly by representatives of 
the Respondent and of another union. It was signed 
for the Respondent by Seymour, personal repre- 
sentative, on behalf of Business Manager Bronson. 
The letter was as follows: 


During the past several months, we have at 
various times, attempted to arrange a meeting 
with the Equipment Distributors in Southern 
California, for the purpose of discussing an 
Agreement between your firm and the below 
signatory Unions. 


The Operating Engineers, in handling the 
procedures, have been advised by Mr. W. W. 
Shepherd of the Shepherd Machinery Com- 
pany, that he, Mr. Shepherd, had been dele- 
gated by the various firms, to speak for them. 
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In discussing this issue with Mr. Shepherd, it 
was evident that we could not proceed and 
enter into negotiations. 


We are, therefore, requesting that a repre- 
sentative of your Company be present May 16, 
1955, at 10:00 a.m. at the Operating Engineers’ 
Building, 2323 West 8th Street, Los Angeles, 
California, for the purpose of entering into ne- 
gotiations with the Unions involved, to con- 
clude a workable Agreement. The Unions will 
have a proposal to offer at this meeting. 


On May 16, Crook filed its petition which was 
incorporated with several other employer petitions 
in the Casey-Metealf case. On May 17, the Re- 
spondent wrote to the Board in connection with the 
petitions in Casey-Metcealf, that it did not claim to 
represent a majority of the employees in any of 
the units set forth in those petitions. About a week 
or 10 days later, however, Seymour called W. G. 
Crook, principal stockholder of Crook, and, aecord- 
ing to the latter’s uncontradicted testimony, re- 
quested an appointment, stating that ‘“‘he would 
lke to make an agreement with us and a contract 
as to our labor situation.”’ 


The Respondent repeated, at the hearing and in 
its brief, its disavowal of any claim to be the bar- 
gaining representative of the Crook employees. It 
sought to justify the continued picketing of the 
Crook premises on the grounds that it was in pro- 


10See footnote 3 above. 
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test of (1) an alleged discriminatory discharge of 
ten employees, and (2) the performance by non- 
union employees of work involving the maintenance 
and repair of equipment operated by the Respond- 
ent’s members, as jurisdiction over such work had 
been awarded to the Respondent by the American 
Federation of Labor. 


The testimony of credited witnesses establishes 
that the ten employees were laid off, are being 
called back to work as business operations warrant, 
and were permitted to vote in the consent election 
without challenge. Moreover, although the layoffs 
occurred on February 15, the Respondent ceased 
picketing after the consent election agreement was 
entered into on March 3, and resumed after the 
election results were announced. It is evident there- 
from that the picketing was not directed against 
the layoffs but was designed to obtain recognition 
despite the adverse election results. We, therefore, 
find no merit in the Respondent’s first ground for 
maintaining the picket line. We likewise find no 
merit in the second ground as the Respondent’s ac- 
tions in some of the situations discussed in the In- 
termediate Report! did not involve the mainte- 
nance or repair of equipment operated by its mem- 
bers. Moreover an intra-union ruling cannot con- 
stitute a defense to unlawful conduct, nor can 


NAlthough we have not passed upon the legal ef- 
fect of these incidents, we find that they occurred 
as set forth in the Intermediate Report. 


2Sub Grade Engineering Company, 93 NLRB 
406, 407. 


44 National Labor Relations Board vs. 


secondary boyeott activity be justified on the 
ground that the union involved had a motive which 
would have been lawful if the activity had been 
lawful.}s 


Accordingly, we find that the Respondent’s re- 
peated disclaimers of representative status were not 
made in good faith in view of its picketing and 
other inconsistent conduct detailed above, mani- 
festing a desire to gain representative status with- 
out Board certification.4 We find, therefore, upon 
the entire record, that an objective of the Re- 
spondent’s conduct was to force or require Crook 
to recognize it as the collective bargaining repre- 
sentative of the Crook employees without its having 
been selected as such representative, in violation of 
Section 8 (b) (4) (B) of the Act. 


o. The Trial Examiner found, and we agree, 
that the Respondent, in inducing and encouraging 
employees of MeCammon-Wunderlich Company to 
refuse to perform services for their employer, had 
as an objective forcing or requiring Shepherd to 
bargain with it as the representative of the Shep- 
herd employees without having been certified as 


13Washington-Oregon Shingle Weavers’ District 
Council, et al. (Sound Shingle Co.), 101 NLRB 
1159, enf’d. NLRB v. Shingle Weavers’ Council, 
21, 20 See Ars, oe 


l4Pyancis Plating Co., 109 NLRB 35: Petrie’s, 
108 NLRB 1318; Paseo-Kennewick Building 
Trades Couneil (Cisco Construction Co.), 111 
NLRB 1255. 
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such representative, in violation of Section 8 (b) 
(4) (B) of the Act. 


In about January, 1955, a union representative 
got in touch with Montgomery, the assistant gen- 
eral manager of Shepherd, and, according to the 
latter’s uncontradicted testimony, stated ‘‘that the 
union would like to establish a contract with the 
Shepherd people * * *”? During March and April, 
Bronson and Seymour approached Montgomery 
several times to discuss a contract. At one point 
they submitted a contract in effect at another 
similar operation, and requested that Shepherd 
enter into such a contract. Montgomery suggested 
that, as the Respondent had not established that it 
represented the Shepherd employees, it should seek 
a Board election. The representatives of the Re- 
spondent replied that no election was desired. 


Shepherd filed a representation petition with the 
Board on April 8, but it was dismissed by the Re- 
vional Director following the Respondent’s filing 
on April 15 of a disclaimer of representative in- 
terest. Thereafter the Respondent distributed a 
notice to the Shepherd employees requesting them 
to attend a meeting to discuss representation, and 
Shepherd received the Respondent’s May 11 writ- 
ten request, set forth above, to meet and discuss 
an agreement. Shepherd considered these actions 
inconsistent with the Respondent’s disclaimer, and 
again filed a petition on May 15 (21-RM-350), 
which was one of the petitions filed in the Casey- 
Metealf case, supra. On May 17 the Respondent 
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filed with the Board the disclaimer referred to 
above in connection with Crook. On May 20, be- 
eause of the Respondent’s disclaimer, Shepherd 
withdrew its petition, and the withdrawal was ap- 
proved on June 15. 


After Montgomery took the position that a Board 
election should be sought, Bronson and Seymour 
discontinued their negotiations with Shepherd. The 
Respondent began picketing Shepherd about May 
23. picketed continuously until a few weeks before 
the hearing, and has picketed intermittently since 
then. 


The Respondent maintains that it was picketing 
Shepherd to protect its grant of jurisdiction over 
work which was being done by nonunion Shepherd 
employees. We found this same contention without 
merit as to the Crook picketing, and are similarly 
convinced, upon the entire record, that it was not 
the real reason for picketing Shepherd. Accord- 
ingly, we are convinced, and find, that the Respond- 
ent’s disclaimers are of no effect in view of its 
inconsistent actions. We further find, upon the en- 
tire record, that one of the Respondent’s objectives 
was to force or require Shepherd to recognize it as 
the collective bargaining representative of the Shep- 
herd employees without its having been seleeted as 
such representative, in violation of Section 8 (b) 
(4) (B) of the Act. 


1SWe do not adopt the Trial Examiner’s limita- 
tion that this was an objective of the Respondent 
“av least wntil and on May 11, 1955,”’ but fice 
it has been a continuing objective of the Respond- 
ent. 
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Upon the entire record in this case, and pursuant 
to Section 10(c) of the National Labor Relations Act, 
as amended, the National Labor Relations Board 
hereby orders that the Respondent, International 
Union of Operating Engineers, Local 12, Los An- 
geles, California, its officers, representatives, 
agents, successors, and assigns, shall: 


1. Cease and desist from: 


(a) Inducing and encouraging the employees of 
Crowell & Larson, or any other employer, to engage 
m a strike or coneerted refusal in the course of 
their employment to perform any services for their 
employer where an object thereof is to force or re- 
quire Crowell & Larson, or any other employer, to 
cease doing business with Crook Company, or to 
force or require Crook Company to recognize or 
bargain with the above-named labor organization as 
the collective bargaining representative of its em- 
ployees, unless and until said labor organization 
has been certified as such bargaining representative 
in accordance with the provisions of Section 9 of 
the Act. 


(b) Inducing and encouraging the employees of 
McCammon-Wunderlich Company, or any other 
employer, to engage in a strike or concerted refusal 
in the course of their employment to perform any 
services for their employer where an object thereof 
is to force or require McCammon-Wunderlich Com- 
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pany, or any other employer, to cease doing busi- 
ness with Shepherd Machinery Company, or to 
force or require Shepherd Machinery Company to 
recognize or bargain with the above-named labor 
organization as the collective bargaining represent- 
ative of its employees unless and until said labor 
organization has been certified as such bargaining 
representative in accordance with the provisions of 
Section 9 of the Act. 


2. Take the following affirmative action, which 
the Board finds will effectuate the policies of the 
Act: 


(a) Post at its business office in Los Angeles, 
California, copies of the notice attached hereto as 
Appendix A.!6 Copies of said notice, to be fur- 
nished by the Regional Director for the Twenty- 
first Region, shall, after being duly signed by the 
official representative of the Respondent, be posted 
by it immediately upon receipt thereof, and main- 
tained by it for a period of sixty (60) consecutive 
days thereafter, in conspicuous places, including 
all places where notices to members are customarily 
posted. Reasonable steps shall be taken by the Re- 
spondent to insure that said notices are not altered, 
defaced, or covered by any other material. 


16Tn the event this Order is enforced by a decree 
of a United States Court of Appeals, there shall be 
substituted for the words ‘‘Pursuant to a Decision 
and Order’’ the words ‘‘Pursuant to a Decree of 
He United States Court of Appeals Enforcing an 
Peer * 
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(b) Notify the Regional Director for the Twen- 
ty-first Region, in writing, within ten (10) days 
from the date of this Order, what steps the Re- 
spondent has taken to comply herewith. 


Dated, Washington D. C., January 9, 1956. 
[Seal] NATIONAL LABOR 
RELATIONS BOARD, 
BOYD LEEDOM, 
Chairman, 


IVAR H. PETERSON, 
Member, 


PHILIP RAY RODGERS, 
Member. 


Appendix A 
Notice 


To All Members of International Union 
Of Operating Engineers, Local 12 


Pursuant To 
A Decision and Order 


of the National Labor Relations Board, and in order 
to effectuate the policies of the National Labor Re- 
lations Act, as amended, we hereby notify you that: 


We Will Not induce or encourage the employees 
of Crowell & Larson, or any other emplover, to en- 
gage in a strike or concerted refusal in the course of 
their employment to perform any services for their 
employer where an object thereof is to force or re- 
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quire Crowell & Larson, or any other employer, to 
cease doing business with Crook Company, or to 
force or require Crook Company to recognize or 
bargain with us as the collective bargaining repre- 
sentative of its employees, unless and until we have 
been certified as such bargaining representative in 
accordance with the provisions of Section 9 of the 
National Labor Relations Act. 


We Will Not induce or encourage the employees 
of MeCammon-Wunderlhech Company, or any other 
employer, to engage in a strike or concerted refusal 
in the course of their employment to perform any 
services for their employer where an object thereof 
is to force or require McCammon-Wunderlich Com- 
pany, or any other employer, to cease doing business 
with Shepherd Machinery Company, or to force or 
require Shepherd Machinery Company to recognize 
or bargain with us as the collective bargaining rep- 
resentative of its employees, unless and until we 
have been certified as such bargaining representa- 
tive in accordance with the provisions of Section 9 
of the National Labor Relations <Act. 


Dated... eee ee 


INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL 12 
(Labor Organization. ) 


(Representative. ) (Title. ) 


This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, or 
covered by any other material. 


Operating Engineers, Local 12 ol 
Before the National Labor Relations Board 
Twenty-First Region 
Case Nos. 21-CC-198 and 21-CC-200 


In the Matter of: 


INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL No. 12, 
and 


MRS. EDWIN SELVIN. 


PROCEEDINGS 


Pursuant to notice, the above-entitled matter 
came on for hearing at 1:30 o’clock p.m. 


Before: Wallace E. Royster, Trial Examiner. 


Appearances: 


ERNEST L. HEIMANN, 
Appearing on Behalf of the General Coun- 
sel of the National Labor Relations 
Board. 


JAMES M. NICOSON, 
DAVID SOKOL, 
Appearing on Behalf of International 
Union of Operating Engineers. 
MRS. EDWIN SELVIN, 
Appearing on Behalf of Crook Company 
and Shepherd Machinery Company. 


*% * * 
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(The documents heretofore marked General 
Counsel’s Exhibits Nos. 1-A to 1-I, inclusive, 
for identification, were received in [5*] evi- 
dence. ) 


RALPH STERLING 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Heimann: 
ae <= * 

Q. By whom are you employed, Mr. Sterling? 

A. Shepherd Machinery Company. 

Q@. And what is your job there? 

A. Iam a field mechanic. 

Q. And how long have vou been so employed? 

A. Going on nine years. 

Q. Isee. Now, on or about May 24th, were you 
sent out to a job in Stone Canyon? A. IT was 

Mr. Nicoson: Just a minute. I move to strike 
that answer for the purpose of interposing an ob- 
jection. 

I object to any and all testimony or evidence with 
respect to this or any other evidence, with respect 
to so-called MeCammon-Wunderlich, for reason 
there is no charge on file with the board or before 
the Board, or before the Trial Examiner, [120] 
which sustains any allegation of this complaint. 


Oy * * 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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(Testimony of Ralph Sterling.) 
Q. (By Mr. Heimann): All right, what did you 
go out there [121] for? 


* % * 


The Witness: I was sent out to fix a brake band 
on a big tractor. 

Q. (By Mr. Heimann): Who sent you out? 

A. Shepherd Machinery. 


* * * 


Q. (By Mr. Heimann): All right, you were 
supposed to put brake bands into a tractor? 
A. That is right. 
Q@. And, did you go out there? A. I did. 
Q. And, when did you arrive out there? 
A. I would say somewhere between 9:00 and 
9:30, and. 
Q. How did you go out there? 
A. I went out in the company pick-up. 
Q. Was the name of the company appearing on 
the pick-up? A. It did. 
Did you talk to anyone there? 
Yes; I did. [122] 
To whom did vou talk? 
T talked to Mr. Wagonner. 
Who is Mr. Wagonner? 
The gentleman sitting over there; the Super- 
intendant on Stone Canyon. 


>OPO>OS 


*% *% * 


Q. And then what did you do? 
A. Well, I drove out there. When I get there, 
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(Testimony of Ralph Sterling. ) 
there is a guy on Number 12 Patrol, drives up and 
asked me if I was going to work out there. 
Q. All right, describe that guy? 
Mr. Nicoson: Pardon me. Number 12, what? 
The Witness: Patrol, that is the motor grader. 
Myr. Nicoson: You say he drove up? 
The Witness: Yes. 
Q. (By Mr. Heimann): You say he drove up 


on his motor grader? A. He did. 
Q. All right. Do you know the name of that 
man ? A. Well, his name is Hunt. [123] 
* oe ay 


Q. Will you describe the man? 

A. I would say he weighed around one hundred 
and eighty, seventy-five to one hundred and eighty. 
He has a sort of sandy complexion. 

About how tall? 

I would say around five, nine. 

About how old? 

I would say between thirty and forty. 

And what color of hair, if you remember? 
Sort of indo-red, sort of sandy. 

Did you say dusty, or sort of? 

It is not what you call a red. Sort of in be- 
tween a red and a brunette, I would say. 

Q. I see. All right, was anybody else present 
when he talked to you? 

A. Well, there was a kid with me. I took a 
helper. He was standing over by the pick-up. 

Q. What was the name of the kid? 


oe) aE oe fee 
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(Testimony of Ralph Sterling.) 
Kd, is all I know. [124] 
Q. Pardon? 
A. Ed. All I know is his first name. 
Q. He is another Shepherd employee? 
A. That is right. 

Q. All right; now, what did Mr. Hunter say 
to you, what did you say to him? 

A. Heasked me if I was going to work out there. 
I told him I was. He said, ‘‘If you do, I will close 
the job down. I got authority to do so.’’ I told 
him I was on a warranty job. JI told him that Mr. 
Wagonner would have to come down and ask me 
to leave or I would have to go ahead with the pro- 
cedure. 


E 


* * ae 

Q. (By Mr. Heimann): Did he say anything 
about Shepherd ? 

A. Yes; he asked me if there wag a picket line 
around Shepherd. [125] 

Q. What did you answer? 

A. I told him there was. 

Q. All right, so what did you do then; what did 
he do then ? 

A. I walked over to Bob Brussel, Master Me- 
chanic on Stone Canyon, IT told him what took place. 


* % * 


The Witness: I told him what the man told me 
he was going to do. He was going to close the job 


down. 
Q. What did he do about it? 
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(Testimony of Ralph Sterling.) 

A. He asked me to stand by until he went up to 
the office to see Mr. Wagonner in the meantime. 
Then the man drove around and closed the job down. 

Q. How did he close the job down? 

A. He drove around on Number twelve sticking 
up his thumbs; it would be lke this [126] (indi- 
cating). 

* * * 

Q. (By Mi. Heimann): Mi Sterling, are some 
member of any wnion? ele anys 

Q. What union? A. Local 3, Engineers. 

Q. Do you have frequent occasions to go out on 
construction jobs? A. Can I have that again? 

@. Do you have occasion to go out on construe- 
tion Jobs frequently ? 

A. Well, I followed construction jobs for quite 
a few vears; I have. 

Q. IJsee. Have you ever seen that signal, thumbs 
up, used before ? A. TI have. 

Q. Once, or more than once? 

A. More than once. 

Q. What was the result of that signal ? 

A. You pull in. The signal of that is quitting 
time, pull in for lunch, or anytime they want you 
to pull in. 

Q. Now, what happened after that thumbs sig- 
nal? 

A. Why, the operators started to pull in and 
parking their equipment. 

Q. All of them you saw? [127] 
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(‘Testimony of Ralph Sterling.) 
A. All I could see. [128] 


x ee *% 


Q. (By Mr. Heimann): All right. Now, did 
you have any further conversation with that Mr. 
Hunt, as you recall? 

A. I did after Mr. Wagonner came down and 
asked me to leave the job. 


* % * 


Q. All mght then, go on. 

A. Mr. Bothel went up and talked to Mr. Wag- 
onner. Mr. Wagonner came down and asked me to 
pull off the job so the men could go back to work, 
until he could contact the union and find out what 
it was all about. 

I had a brake band that I brought up for them 
that belonged to them. 

Q. Was that for the tractor you were supposed 
to repair? A. No; it was not. 

Q. It was another brake band? 

A. Yes. I started to leave it with Mr. Bothel, 
he asked me to. Mr. Hunt comes up and tells him 
he can’t accept the part. [129] 


% * % 


Q. (By Mr. Heimann): All right. 

A. TI asked him why I couldn’t leave the band; 
the band that belonged to them. 

Q. To whom? 

A. To MecCammon-Wunderlich. He said he 
didn’t know that. So, he went ahead and allowed me 
to leave the band. 
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(Testimony of Ralph Sterling.) 

Q. All right. And, did you leave then? 

Avgeell did. 

Q. Did you see whether the job was running 
again, when you left? 

A. Well, they didn’t start up until I got up on 
top of the hill. I looked back and noticed they had 
started pulling out again. [130] 


* * * 


Q. Did Mr. Hunt say anything to you at any 
time as to when the work will go on. When the 
operators will continue working? 

A. When I left; yes. [131] 

Q. Just what did he say? 

A. He said, ‘‘When you get off the job, we will 
go back to work.”’ 

Q. All right. And, when did he tell you that? 

A. He told me that when we had to talk about 
the brake band. 

Q. I see. 

Mr. Heimann: No further questions. 


Cross-Hxamination 


By Mr. Nicoson: [132] 


* Be * 


Q. Mr. Wagonner? What did Mr. Wagonner 
tell you? 

A. Mr. Wagonner asked me to pull off the job so 
the operators would go back to work, so that he 
could find out what it was all about. 

Q. How much time did all this take? [141] 
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(Testimony of Ralph Sterling.) 

A. I would say a period of twenty or thirty 
minutes. 

Q. So that, when Mr. Wagonner told you to 
drive off the job, you went off? 

A. That is right. 

¥ *& * 

Q. (By Mr. Nicoson): Didn’t you say you told 
Mr. Hunt you were going to stay on the job until 
Mr. Wagonner told you to [142] get off? 

A. I told him I would have to stay until Mr. 
Wagonner asked me to leave. 

Q. So you did stay there until Mr. Wagonner 
asked you to leave? A. I dick 

Q. When Mr. Wagonner asked you to leave, you 
left? A. I did. [143] 


%* * * 


Reeross Examination 
By Mr. Nicoson: 


Q. Mr. Sterling, will you describe the truck that 
vou were driving that morning? 

Trial Examiner: Could you speak a little louder ? 

Q. (By Mr. Nicoson): | am Sorry Me. Sterl- 
ing, will you please describe the truck that you drove 
that morning? 

A. I will. It is a Chevrolet, three-quarter ton 
pick-up, painted yellow. It had a big sign on each 
side of the Shepherd Tractor and Equipment Com- 
pany. [146] 


* * * 
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JIMMY C. GREEN 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Heimann: [151] 


* ¥ * 
Q. What is your occupation, Mr. Green? 
A. Carpenter foreman. 

oe * * 

Q. And, for whom do you work? 

A. McCammon-Wunderlich Company. 

Q. And where do you work? 

A. Stone Canyon Reservoir. 

Q. And was that your occupation in May 1955? 

A. It was. 

Q. Now, do you remember an occasion in May, 
1955, when a Shepherd’s truck came out on the 
Stone Canyon Job? A. Yes. 

Q. And, how did you find out about it? 

A. Well, J had a rig operating, crane was op- 
erating, setting a thimble. 

Q. What is a thimble? 

A. Itisa gate thimble, and outlet structure con- 
struction out there. [152] 

% * * 

Q. (By Mr. Heimann): All right. It is a gate 
thimble used in construction of outlet structures 
building on the job. I see. What is the purpose of 
the thimble? 

A. To control the supply of waters to main lines 
out of the reservoir. 
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(Testimony of Jimmy C. Green.) 

Q. Now, who was doing that? 

A. My foreman was having it done. I was doing 
it with a Link-Belt Crane. 

Q. Were you operating the crane? A. No. 

@. Who was operating the crane? 

A. The operator’s name, I believe, was Tru- 
Yound. 

Q. Isee. That was another employee of McCam- 
mon- Wunderlich ? 

A. He was employed by Valley Crane Service. 
We had the crane on rental service. 

Q. Isce. Now, would you go on and tell us how 
you found out about the Shepherd truck being there? 

A. Well, I was coming across the fill and I saw 
a crane, Number 12 crane, stopped. They were talk- 
ing to the operator on the rig crane that [153] 
stopped. 

* * * 

Q. (By Mr. Heimann): But you said the oper- 
ator was on the ground ? 
The operator of the crane was on the ground. 
What was he doing at that time? 
He was talking to Red Hunter. 
Now, who is Red Hunter? 
At that time, he was steward on the job. 
How did you know he was steward ? 
He was wearing the button. 
What kind of a button? 
A steward button on his hat. 
I see. What union ? i local 12: 
All right. Now, who was present during that 
conversation ? A. Noone. What conversation ? 


OO PO POrPOorPoe 
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(Testimony of Jimmy C. Green.) 

Q. Between Red Hunter and the erane operator? 

A. I don’t know of any one. 

Q. Were you there? 

A. JI came up about the time they were [154] 
talking. 

* * * 

Q. I see. Now, what did Mr. Hunter say to the 
erane operator; what did he say to you; what did the 
crane operator say to him? 


* *% *% 


The Witness: I asked the operator why they 
were shut down. Hunter said that a Shepherd truck 
was on the job and the job was shut down. He told 
the operator of the other crane to drop his load and 
swing the boom out, or he would be fined a hundred 
dollars. The operator asked me what to do. And, I 
told him to do as he was told. 

Q. (By Mr. Heimann): About what time of the 
dav was that? 

A. I would say it was between nine and [155] 
ten. 

¥% * * 

Q. Do you remember whether vou said anything 
else to Hunter? 

A. The only thing was, I asked him why. He said, 
there was a Shepherd truck on the job and that they 
were shut down. 

@. Anything else that vou remember? 

A. I believe he asked me what T was going to do, 
and, I told him I was going to see Mr. Wagonner. 
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Q. Isee. Anything else you remember ? 

A. Nothing other than, I told the crane operator 
to set the load down and swing out as he was told. 


% * * 


Now, did you see what Mr. Hunter did then ? 
He got on his blade and went across the fill. 
And, what did he do? 

He was giving other operators the thumbs up 
signal to shut down. 

Q. Isee. And, did they shut down? 

A. Yes. 

Q. And, about how many pieces of equipment 
shut down? 

A. I don’t know, I would say they have around 
thirty pieces of equipment operating on the job at 
that time. [156] | 

Q. Did you see whether Red Hunter went around 
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to all of them? A. No, I didn’t. 
Q. About how many did you see that he went 
around to? A. Oh, I would say five or six. 


Q. Would you tell us about how long the shut 
down lasted ? 
A. I would say thirty to forty-five minutes. [157] 


* * * 


Cross-Examination 
By Mr. Nicoson: [158] 
+ % ¥* 


Q. And, was this the only employee of the Valley 
Crane Service that was on the job, as far as you 
know ? A. No, there was an oiler on it. 
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Q. Pardon? 
A. There was an oiler on it, on the crane. 
Q. There was two of them there? A. Yes 


Q. They took instructions from you as to where 
to work, when to work, how to work, and so on? 


A. That is right. 

Q. So, you would tell them where to make lifts? 
A. Yes. 

@. What to do and so forth? A. Yes. 

Q. How long had they been working with you 


before this particular day ? 
A. I don’t know the actual time. I would say, 
two months. [161] 


* x * 


Redirect Examination 
By Mr. Heimann: 


Q. Do you know whom the equipment operators 
were employed? That is—let me ask you this first? 
You said, Red Hunter was giving the thumbs up 
signal to about six or eight equipment operators ? 

Ay Thats right, 

Q. Do you know whose employees they were ? 

A. They were McCammon-Wunderlich employ- 
ees. 

Q. You said that Mr. MeCammon-Wunderlich 
rented the crane together with the operators? 

A. It is operated and maintained. 

@. Pardon? 

A. Operated and maintained by Valley Crane 
Service. 
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Q. Yes. And you happen to know who paid the 
wages of the crane operator? 

A. I would say they operate and maintain it, I 
would assume Valley Crane pays it. 

Q. Don’t assume anything. 

A. Valley Crane pays, I would say. [166] 


* * * 


CLINT E. WAGGONER 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


By Mr. Heimann: 
¥ * * 

What is your occupation? 
Superintendent. 
And where ? A. Stone Canyon Project. 
And for whom? [167] 
McCammon-Wunderlich. 
And, for how long? 
That date, I don’t have. I am sorry. I don’t 
have it without looking at the records. 

Q. Well, approximately ? 

A. I believe it was in December, when I was ap- 
pointed Superintendent. 

Q. About December of 1954? 

A. Yes, somewhere there. 

Q. On or about May 23rd, were you notified of 
any shut down on the Stone Canyon job? 
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Mr. Nicoson: May that be answered yes or no. 
The Witness: Yes. 
Q. (By Mr. Heimann): And, who notified you? 


% % * 


The Witness: Mr. Green. Jimmy Green and Bob 
Bothel. 

Q. (By Mr. Heimann): And, when you were so 
notified, what did you do? 

A. Proceeded to the job. [168] 


* * % 


Q. And what did you do there? 

A. I immediately contacted Shepherd’s mechan- 
ics and told them to leave so we could proceed with 
the job, as I understood that was the trouble. 

Q. How did you understand that? 

A. Being told that Shepherd was on the job. 


*% *% * 


Q. (By Mr. Heimann): So, then you told the 
Shepherd mechanics to leave the job, right? 

A. Yes. [169] 

Q. Did you talk to somebody else? 

A. Next, I talked to Red Hunter. 

Q. All right. Who is Red Hunter? 

A. At that time, he was on blade operating for 
McCammon-Wunderlich Company. 

Q. Did he have any position with the union? 

A. He was the steward. 

Q. Have you had previous dealings with him in 
the capacity of his being steward ? A. Yes. 

@. More than onee? A. More than onee. 
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Q. And, what did you say to Red Hunter? 

A. That he could send the boys back to work, 
that I had told Shepherd’s people to leave the job. 

Q. All right. Did Hunter say anything to you? 

A. Not that I reeall. 

Q. What did he do? 

A. He proceeded to start the boys out again on 
their equipment. 

Q. And, they started out again, right? 

A. That is right. 

Q. Now, after that, did you make a phone call to 
Loeal 12? A. JI did. 

Q. And did you dial the number of Local 12, or 
did somebody [170] dial it for vou? 

A. Thad it dialed by the office manager. 

Q. Isee. And who answered the phone? 

A. ILasked for Mr. Seymour. 


* * * 


Q. Did Mr. Seymour come to the phone? 

A. Insome short time, yes. 

Q. Had you talked with Mr. Seymour on the 
telephone before ? A. Numerous times. 

Q. You recognized his voice over the telephone? 

A. Yes, I do. 

Q. What did you tell Mr. Seymour, what did he 
tell you? 

A. I told him I thought he was being unfair to 
me on that job. 

Q. What did he tell you? 

A. I—he didn’t. I don’t beleve he understood 
the thing as it was that morning. 
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@. Well, what did he say? [171] 

A. Those words, I don’t have that answer to that. 

Q. Well, approximately. I don’t mean the exact 
words ? 

A. I believe he asked me, did I know that Shep- 
herd people were being picketed. [172] 


* * * 


Q. Now, does that refresh your recollection as to 
anything [173] else that Mr. Seymour said in the 
telephone conversation on the date of the shut down? 

A. Only that we could not have Shepherd people 
on the job until such a time that that thing was 
straightened out with the Shepherd Equipment. 

Q. All right. Does it refresh your recollection as 
to anything additional that you said? 

A. ILasked him about the warranties on the equip- 
ment, all being bought from Shepherd Equipment. 

Q. What did he say to that? 

A. ‘That we could not do it. 

Q. Does it refresh your recollection as to any- 
thing he said about parts? 

A. I inquired about parts and he was willing to 
recommend places where we could buy parts. 


Q. Did he recommend such places? A. No. 
Q. Isee. Did you ask him whether you could buy 
parts from Shepherd ? A. Yes. 


Q. What was his answer? 

A. We could not. 

@. Now, by the way, vou mentioned something 
about warranty; would you tell us what that war- 
ranty was? 
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A. That is a thousand hours on tractors with 
20’s and 21’s, [174] and on Number 12 Auto Patrols. 

Q. Now, what does thousand hours mean? 

A. What is the obligation; thousand hours oper- 
ating time on that particular piece of equipment. 

Q. During the first thousand hours of operating 
time, Shepherd was to perform service on the equip- 
ment? A. That is right. [175] 


* * * 


Q. Does that statement refresh your recollection 
whether you had any conversation with Mr. Hunter 
at any subsequent time, regarding the shut down? 

A. Later on that same shift, I would say. 

Q. I see. What did you tell Mr. Hunter then? 
What did he tell you? 

A. I told Mr. Hunter, Red as we know hin, I[ 
figured he done wrong in pulling the job without 
notifying me or my office. 

Q. What did Mr. Hunter sav to that, if any- 


thing? A. No answer. 
Q. No answer? A. No answer. 
* * * 


Cross-Hixamination 
By Mr. Nicoson: 


Q. Mr. Waggoner, what time of day was it that 
you talked with Mr. Seymour on the day the Shep- 
herd man was out there? 

A. I didn’t keep that time. [176] 


» * * 
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Q. What was the first thing that you said to Mr. 
Seymour when he came on the telephone? 

A. I believe I asked him if he knew that our job 
had been shut down. 


Q. What did he say? 

A. At that time, he didn’t. 

Q. He did not know the job had been shut down? 

A. No. 

@. Go ahead, what else did he say, or did you 
say ? 

A. I don’t have the rest of that conversation. 

@. You don’t remember the rest of it? 

A Now 17) 

Q. Did you tell him the job had started up again ? 

A. I did. 

Q. Did you tell him how long the job had been 
down? A. Approximately. 


@. What did vou tell him? 

A. I told him we were shut down approximately 
thirty minutes. 

Q. About thirty minutes ? 

A. I guess that is about the time the job was 
shut down. 

ey he ¥ 

Q. I think you just testified, in answer to my 
question, the job was down about thirty minutes? 

A. Approximately. 

@. Did anybody keep a stop-watch on it and time 
it? A. Not that I know of. 

@. As far as you know, it could have been twenty 
minutes ? 
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A. It could have been twenty, or it could have 
been forty-five, one way or the other. 

Q. You have no way of knowing exactly how long 
the job was down ? 

A. Approximately thirty minutes. 

Q. All right. Now, when you told Mr. Hunter to 
put the men back to work, he did, and they did, 
didn’t they? [178] 


(No response. ) 


Q. Is that right? 

A. Yes, he put them back to work. 

@. As soon as you gave the word, the men went 
back to work? 

A. As soon as I told him the Shepherd men were 
leaving the job. 

Q. And went back to work? 

A. That is right. [179] 


* * * 


FRED NEUENSCHWANDER 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


By Mr. Heimann: 
* * * 
By whom are you employed? 
By Crook Company. 
What is your occupation ? 
T am a mechanie. 
How long have you been so employed? [180] 


OPore 
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A. About fifteen years. 

Q. Now, on or about March 30th, did you go out 
to a job in Glendora? A. JI did. 

Q. And, where was that job located ? 

A. Well, Colorado Avenue and Pasadena Avenue 
in Glendora, at the intersection. 

Q. Do you know who was the contractor on that 
job? A. Yes, I do. It was Crowell & Larson. 

Q. All right. For what purpose did you go out 
there ? 

A. Well, I had to make some adjustments on a 
eouple of new machines that were delivered the day 
before. 

Q. What kind of machines were they ? 

A. Letourneau-Westinghouse Tournapulls, dirt- 
moving machines. 

Q. How did you go out there? 

A. Well, the Crook Company pick-up. 

Q. Did it have a sign on it? 

AS Yesvat dick 

Q@. It said Crook Company, or something like 
that? A. Yes. 

@. Now, when did you get there, approximately ? 

A. Well, approximately a little after 11:30. I 
should say around 11:45. 

Q. And, were there any Crowell & Larson em- 
ployees on that job? [181] 


* *% ¥ 


A. Yes, there were; they were eating lunch. 
Q. They were stopped ? 
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A. Stopped. Shut down and eating lunch. 

Q. Did you talk to any of them? 

A. I asked them which machine was giving the 
trouble. They told me which one it was. Pointed out 
to me which machine. 

Q. What did you do then? 

A. Well, I got my tools out of the pick-up and 
went over to work on the machine. 


*% ¥* *% 


Q. All right. Now, when you started working 
there, what happened while you were working, if 
anything? 

A. Well, I should say, I worked about fifteen or 
twenty minutes maybe, on the machine. ‘Then, Mr. 
Joe Mussro, as I know him, came up and asked me 
my name; who I worked for; who sent me out there. 

IT answered his questions. 

Did he say who he was? [182] 

Yes. He introduced himself. 

Did he say what his job was? 

No, he didn’t exactly say what his job was. 
Whom he worked for? 

Yes. He said that he was with Local 12. I met 
him before, down at the shop. I knew what his busi- 
ness was. 
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* ¥ *% 


Q. All right. Did he say anything else to you? 

A. Well, then he said, ‘‘Well, I think you had 
better leave the job.’’ And, at that point, he said, 
‘“Well, you can go ahead and work, but we are not 
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going to work.”’ He said that pretty loud so all the 
the men around there could hear it. 

Mr. Nicoson: Just a minute. I move to strike 
that latter portion. 

Trial Examiner: That part of the answer which 
says, ‘‘so all the men around there could hear it,”’ 
may go out. 

Q. (By Mr. Heimann): Now, at that time, 
where were the other men standing, or sitting? 

A. Well, it seemed lke they all followed him out 
to where he was. They were eating lunch under a 
tree a little ways back. [183] 

All followed him up to where I was working. 
Fairly close, I should say eighteen to twenty feet. 
Something like that; outside of the machines. 

Q@. You say Mr. Musro talked in a loud voice? 

A. Fairly loud, to be sure all the men could hear 
it. 

Q. From your judgment, could all the men there 
hear it? A. Should have. 

Mr. Nicoson: Object to on the grounds that no 
proper foundation having been laid, calls for a con- 
clusion of the witness. 

Trial Examiner: Overrule objection. 

Mr. Nicoson: May I briefly ask the witness one 
question. 

Trial Examiner: Go ahead. 

Mr. Nicoson: Are you hard of hearing? 

The Witness: Little bit. 

Mr. Nicoson: Renew my objection. 
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Q. (By Mr. Heimann): Do you remember 
whether Mr. Mussro said [184] anything else to you 
during that conversation ? 

A. Well, I don’t recollect of anything, no. 

Q. Did he mention anything about Crook Com- 
pany ? 

A. Well, he asked me, he says, ‘‘Did you come 
through the picket line down there?’’ T said, ‘‘ Yes, 
T did.”’ 

Q. Isee. Now, did you say anything else to Mr. 
Mussro ? 

A. Well, at the time, when he said, you had bet- 
ter leave, or something like that, I said, ‘‘Well, I 
ain going to be through here in five or ten minutes, 
and I will be gone.”’ 

@. Did you finish your job? A. I did. 

Q. How long did it take you to finish, approxi- 
mately ? 

A. Well, at least half or three-quarters of an 
hour to make that adjustment. 

Q. What did you do then? 

A. Well, I picked up my tools and went out to 
my pick-up. 

Q. And took off? You left then? 

A. Well, I put them in the pick-up. I watched 
for a minute or two to see what was going on. 

Q. All right. What did you see, if anything, that 
was going on? 

A. Well, Mr. Mussro called all the men over to 
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his car, which was standing just behind this ma- 
chine, and he was talking to them and, [185] evi- 
dently: 


* * ay 


Q. (By Mr. Heimann): You didn’t hear what 
he said to the men, is that right? 

A. Not for sure, no. 

Q. Did you see anything? 

A. All the men were taking out card permits, or 
something, and showed it to Mr. Mussro, and, evi- 
dently, he looked at their name. 

Mr. Nicoson: Just a minute. 

The Witness: And looked at their ecard. 


* * * 
Q. (By Mr. Heimann): All right. Tell us what 
vou saw? A. And, he wrote something down. 


Q. All right. 

A. And, I watched for a minute. 

Q. All right. 

A. As he was going on and counted six or seven 
men; got in my pick-up and left. That was the end 
of the work. 

Q. Do you know approximately when you left? 

A. Well, it was a little after 12:00 o’clock. 

Q. You don’t know how long after 12:00? 

A. No, I didn’t have a watch with me. It was ap- 
proximately ten or fifteen minutes after 12:00, I 
euess. [186] 


* * * 
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Cross-Examination 


By Mr. Nicoson: [187] 


* ¥ * 


Q. Where was this machine located in relation 
to where the men was eating? 

A. Well, they were to the right of it. 

Q. About how far away, were they? 

A. Eighteen to twenty feet. 

Q. To where they were eating lunch under the 
tree ? A. Yes, they were further than that. 

Q. How far? 

A. I ean’t say. I would judge, probably, forty 
feet. Some might be a little more. I don’t [191] 
know. 

@. Now, when Mr. Mussro came over there, he, 
you said, talked in a loud voice? 

A. He did, when he made the remark, ‘‘We are 
not going to work.’’ 

Q. All right. He told you that in a loud voice, 
is that vour testimony ? A. Well, yes. 

@. And, vou say Mr. Mussro seen and talked to 
you before ? 

Well, he spoke to me around the shop there. 
Several times? 

As I said, two or three times. 

He knew you were hard hearing? 

I don’t know if he did, or did not. 

He knew people had to talk louder than the 
normal tone of their voice, isn’t that true, to make 
vou understand ? 
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A. They don’t have to talk too loud, maybe just 
a little bit. [192] 


* *% * 


Redirect Examination 
By Mr. Heimann: 


Q. You said that Mr. Mussro made that remark 
with, not going to work, in a loud voice? 

A. Fairly loud, ves. 

Q. In what tone of voice was the other con- 
versation between you and him? 

A. Oh, just normal. 

Q. Was it not as loud? 

A. Loud enough so I could hear. 

Q. Well, was the remark, ‘‘We are not going to 
work,’’ was that louder or not? 

A. Yes, it was a little louder. 

Q. All right. You sav the men were at first forty 
feet away from you? 

A. Somewhere around there. 

Q. At the time Mr. Mussro made that remark, 
how far away? 

A. Well, should say around eighteen feet, maybe 
a little less. I don’t know. [193] 


* * * 
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a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


By Mr. Heimann: 
a % * 

Q. On that date, when did you have your lunch 
time? [195] A. At 11:30 on that day. 

Q. When do you usually have it? 

A. At 12:00 o’elock. 

Q. What was the reason for having it earlier 
that day? 

A. We were waiting for a pusheat to arrive on 
the job. We stopped to eat at 11:30, so we would be 
ready to go to work as soon as it got there. It would 
get there about 12:00. 

Was your usual hinch hour at 12:00? 

Yes. 

How long is it? 

meeticli can hour, 12:00 to 12:30) 

Q. Now, on that day did you see—well, let me 
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ask vou this, vou saw the last witness this morning, 
Mr. Neuenschwander? A. Yes. 

Q. On that date, did you see him out on the job? 

Be ik diel 

Q. What time did he arrive there, approxi- 
mately ? 

A. Approximately a quarter until 12:00. 

Q. What did he do when he got there? 

A. Well, he asked us which one of the pieces of 
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equipment was giving us trouble. We told him which 
one it was. 

Q. By the way, which one was it? 

A. It happened to be the one I was running. 

Q. Then he went and worked on it? 

A. Yes. [196] 

Q. What happened then? 

A. Well, I guess he had been working on it just 
a few minutes, five or ten minutes, when Mr. Joe 
Mussro appeared on the job. 

Q. Now, who is Mr. Joe Mussro? 

A. Business representative. 

Q. Of what union? AC Locale 

Q. You know him as such? A. Yes. 

Q@. You are a member of Local 12? 

A. Yes. 

Q. All right. What did Mr. Mussro do when he 
got there at that thing? 

A. Well, he asked us first if we knew that the 
Crook Company was being boy—, picketed, on 
which there was pro and con answers. 

Q. By the way, when you us, who do you mean? 

A. Well, I and the other operators and per- 
sonnel working on the job there. 

@. How many other personnel were there, ap- 
proximately ? 

There were about six, approximately. 
About six. By whom were they employed ? 
Crowell & Larson. 

All right. Now, he asked you whether yon 
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knew that Crook Company was picketed. You gave 
the answers you indicated. [197] 

Then, what happened ? 

A. Well, he proceeded to go over to the Crook 
Company man that was making adjustments on the 
tournapull, and asked him his name. 

Q. Did you hear what he said? 

ioe Yes, © did hear it. 

Q. All right. Go ahead. 

A. He asked his name; whether he came through 
the picket line; who sent him out—of which, he 
answered to all those questions. 

@. Pardon? Of which he did answer to all 
those ? 

oh % * 

The Witness: Well, he asked how long was he 
going to be, to that effect. He said, he had a few 
minutes longer to go. He told him he had better 
leave now. The mechanic said, in five or ten more 
minutes, he would be finished, and would finish it up. 

Mr. Mussro told him he could take his time and 
he in turn would pull his operators off the job. 

Q. (By Mr. Heimann): That is what he said? 

A. Yes. [198] 

* * * 

Q. All right. Then Mr. Mussro turned and 
walked back to his ear, in that direction ? 

A. Yes, it was to his ear. 

Q. Yes, go ahead? 
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A. After he got over to the car, he was checking 
eards. Checking our ecards for identity clearance. 

Q. Did you hear him say anything to you or to 
the other employees ? A. Mr. Mussro? 

Q. Yes? 

A. Say anything to us? Well, there was a matter 
of conversation going on, I don’t recall what it was 
all about. 

Q. Did he say anything relating to the man 
from Crook Company ? 

A. Yes. He ordered us that as long as there was 
a picket line there, that the man came through the 
picket line to work on the equipment, then we were 
in some type of violation by working, something to 
that order. That is as close as I ean say. 

Q. I see. Anything else? 

A. Then he noticed the equipment was new and 
asked when it was delivered, of which he was in- 
formed it had been delivered the dav before. And, 
he wanted to know whether they had come through 
the picket lines or not. Wiich, we couldn’t answer 
that. I wasn’t present when they were delivered, 
and he said [199] that he was going to take the 
serial numbers of the equipment, which he did. 

He informed us that he was going to check on 
them and see whether they had come through the 
picket line and, if they had, we would be shut down 
permanent when he came back. 

Q. Now, what else did Mr. Mussro do during 
that time, if anything? 

A. Well, during that period of time, he was 
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checking our identification, as I said. It all didn’t 

happen at once. As time when on, he was checking 

one individual and talking with us at the same time. 
Q. And, how long did it take him to do that? 
A. Well, he was there—he got there somewhere 

in the neighborhood of five minutes until twelve, and 

he left the job about five minutes until one. [200] 


oe * ae 


Q. All right. Now, has Mr. Mussro come out on 
jobs before to check ecards? 

A. Yes, more times. 

Q. More than once? 

A. Yes, several times. 

Q. How long does it usually take him to check 
these cards? 

A. Usual procedure is to stop one or two pieces 
of equipment at the same time and check their iden- 
tification and clear them, and return those to work- 
ing. 

Over-all average job, such as we had there, it 
shouldn’t have taken over ten minutes at the long- 
est, I believe. 

@. Now, you say Mr. Mussro left about five 
minutes until one. Did he tell anything to vou then? 

A. Well, he had given us the order to go back 
to work. 

@. When was that? 

A. ‘That was just shortly before he left. 

Q. And, had the Crook Company man gone by 
then ? A. Yes, he had left some time earlier. 
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Q. All right. Did Mr. Mussro say anything else 
regarding the equipment? 

A. Well, other than to inform us that we were 
to immediately walk off the job if Crook Company 
was ever to come on to our job, from there on. [201] 

Mr. Heimann: No further questions. 


Cross-Examination 
By Mr. Nicoson: 


Q. Did you know where they got the tournapull 
from that you were working on, Mr. Smedley? 

A. At the time, no, I didn’t know. 

Q. Did you learn about it that particular day, 
where it came from? 

A. J heard rumors to the effect where it might 
have come from. 

Q. You heard it came from the Crook Company, 
didn’t you? A. Yes, I heard it did. [202] 


* ¥ ¥ 


Q. But, there was considerable talking among 
the men at the time this business agent was there 
this particular day? 

A. Yes, they were bringing up different things. 

Q. Now, when the business agent, or business 
representative, came on the job, it was also lis 
duties, is it not, to talk to the men, or the men will 
talk to him about different things, transfers, beefs, 
or what not? A. Yes. 

Q. You understand it was his job to listen to 
those to see what he could do to make the men 
satisfied ? A, ‘Nat is tebt. 
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Q. That is his job? A. That is right. 

Q. So, when a business agent comes on the job, 
he has to listen to these men with their problems, 
the conversation, whether he likes it or not? 

A. Yes. 

Q. That is routine, isn’t it? 

A. That is routine, yes. 

Q. You attended many of those sessions like 
that, since you have been in this business, haven’t 
you? A. Yes, I have. [205] 

Q. Nothing unusual about that? A. No. 

@. There are times when he comes on the job 
that there is not as much conversation, he checks 
the ecards and gets right off? 

A. That is right. Other times, much more time is 
spent. 

Q@. And, that was one of them? 

A. That is right. [206] 


* ap % 


Q. Well, in any event, after March 30th, nobody 
ever told vou not to work on any Crook machinery, 
did they? A. No. 

@. And, as far as vou are concerned vou take it 
as it comes, whatever the man tells you to run, it 
doesn’t make anv difference where it came from? 

A. That is right, as long as I am told to run it. 

@. And that has been going on since March 
30, 1955? 

A. That is right. That was even prior to March 
30, 1955, too. 

Mr. Nicoson: That is all. 
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Redirect Examination 
By Mr. Heimann: 


Q. On that date, March 30th, Mr. Smedley, did 
vou hear Mr. Ulibarri talk about his name change? 

A. I don’t recall of it, no. 

Q. Were you standing near Mr. Mussro at the 
time, while he was out there? 

A. Yes, I was in the near vicinity all the time. 

Q. Now, you told Mr. Nicoson here, that the 
business agent not only checks the cards but listens 
to the men about their beefs and talks to them. 
When he does that, when he talked to a man, what 
do the others usually do? 

A. Well the others are usually work, they are 
not all usually order to stop at the same time. 

Q. Isee. And, on that date, nobody was working 
while he was [207] there, is that right? 

A. No one was working. 

x * * 

@. You also told Mr. Nicoson that sometimes it 
takes less time and sometimes more time of the busi- 
ness agent. When does it take more time, usually? 

A. Well, that depends on the union members 
themselves, as to what their particular gripes are, 
whether they have a long-winded one, or one that 
ean be answered shortly. 

Q. I see. How long does it usually take, when it 
takes longer? You said, ordinarily it takes ten 
minutes. 
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A. That question is kind of hard to answer. That 
particular job had much more equipment on it than 
at other times. Like on a particular job spread, that 
time I was running two tournapulls on a job with 
five or six operators on the job. 

I would say five or ten minutes on that particular 


amount of men. 
* %*& % 


Recross-Examination 
By Mr. Nicoson: 


Q. Mr. Smedley, don’t some of the men go back 
to work, they went back to work while Mi. Mussro 
was still checking cards? 

A. No, sir, I don’t believe anybody did. [208] 

@. Didn’t he tell them to go back to work? 

A. No. 

Q. What about this, don’t you recall Mr. Mussro 
was parked in front of a piece of equipment, Mr. 
Ulibarri was supposed to operate and Mussro had to 
move his ear so Mr. Ulibarri could go back to work ? 

A. Well, Mr. Mussro’s car was parked behind 
one of the tournapulls and divectly at the side of the 
road. Which he was facing into the tournapull, the 
rear end of his car was approximately ten feet from 
the edge of the paved road, that was running down 
there: 

Q. So, he had to move it so the equipment could 
get to work? 

A. He had to move the car? Not necessarily from 
any of the equipment, as I recall. 
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@. He had to move the car so the equipment 
could move ? A. Yes. 

Q. He did that? Nees, 

@. Let me ask you, to be sure you did. Did you 
just now ask, rather tell me, that Mr. Mussro didn’t 
tell the people to go back to work, before he stopped 
checking the cards? 

A. No, he didn’t tell any of us to go back to work 
until just shortly prior to the time he left. 

Q. Iam going to ask vou, if you didn’t testify in 
the Federal Court, that you testified before Judge 
Yankwich, in [209] the case of ‘‘Yager vs. Operat- 
ing Engineers’’ in Federal Court? 

A. Iwas up there awhile. 

@. Well, you were on the witness stand ? 

A. Yes, I was. 

Q. Mr. Heimann asked you some questions, Mrs. 
Selvin asked you questions. If, I suggest to you that 
was on Tuesday, July 12, 1955, would that sound 
right? A. That would sound right. 

Q. That would sound right. Okay, were vou 
there ? A. Yes. 

Q. I will ask vou, that at that time vou testified 
that Mr. Mussro had given permission to go back to 
work, before, while he was still checking the cards? 

A. Yes, I believe I did testifv to that effect. 


Q. (By Mr. Nicoson): You testified to that? 


A. That is, yes. Mr. Mussro checked the cards 
right up to the second he left the job. 
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Q. And he had given permission to go to work 
while checking the cards ? 

A. Yes, just prior to the time he was checking 
cards a minute before he left. [210] 


* % % 


Trial Examiner: Did you hear any employees 
expressing griefs, with regard to Mr. Mussro on 
this? 

The Witness: All of them had things to say to 
him. 

Trial Examiner: On the job out there? 

The Witness: Yes, at that time. 


*% Gy * 


TONY DIAS 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


Bv Mr. Heimann: [211] 

@. How long have you been employed by Crowell 
& Larson? A. Year and a half. 

Q. Now, on or about March 30th, you were on 
the Glendora job? Mr. Smedley and I talked about 
with you? A. I was. 

Q. What was your job there? A. Foreman. 

Q. When did you break for lunch that day? 

A. 11:30. 


* ay % 


Q. Now, did you see a Crook Company man get 
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out there to the job on that day ? A. I did, yes. 

Q. And, did he work on the tournapull? 

A. Yes. [212] 

Q. And, did you see Mr. Mussro come out to the 
job? A. Yes. 

Q. And what time did Mr. Mussro arrive? 

A. Well, it was between five and ten minutes 
until 12 :00. 

Q. By the way, did you know Mr. Mussro? Did 
you know him before then? A. Yes, I did. 

Q. Whois he? 

A. He is the business representative of Local 12. 

Q. And, you are a member of Local 12? 

A. Yes. 

Q. And, how long had the Crook Company man 
been there by that time ? 

A. Well, he had been there about ten minutes. 

Q. All right. What did Mr. Mussro do when he 
arrived? 

A. Well, he approached the job and he looked at 
the pick-up and asked what Crook Company was 
doing on the job. So, we told him what he was doing. 

Q. All right, what did Mr. Mussro do then, 1f 
anything? 

A. He walked over to where the mechanic was 
working on the tournapull. 

@. What mechanic? 

A. Ican’t pronounce his name. 

Q. The mechanic from Crook Company ? 

A. Yes. [213] 

Q. Did you hear him talking to the Crook Com- 
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pany mechanic? AS aia 

Q. What did he say ? 

A. When he first approached him, he asked his 
name and who sent him. Then, he also introduced 
himself, and asked him what he was doing; to which, 
the mechanic replied he was fixing, adjusting, the 
elutch on the tournapull. 

Mr. Mussro told him, he ought to leave the job. He 
said, he wasn’t going to leave until he finished the 
job he was sent out to do on that machine. 

And, Mr. Mussro asked him again. The second 
time, he said, ‘‘he had better leave or we don’t 
work.’’ And, this mechanic continued to work. So, 
he took us on over by his ear. 

Q. All right. Did he say anything to you there? 

A. Well, he first, he checked our cards, and—— 

Q. Let me interrupt you there. Did he say any- 
thing to you or to the other Crowell & Larson em- 
ployees, before he took you over to the car? 

A. Yes, before when he pulled us away from the 
tournapull, he was saying something about, ‘‘If we 
didn’t know there was a picket line around Crook 
Company ?”’ 

Which I, and a couple of operators, said we didn’t, 
which I didn’t know there was at that time. 

Q. Anything else? [214] 

A. Well, he made the statement there, and asked 
if we didn’t know it was wrong to have one of the 
Crook Company men to come out to do repairs on 
equipment that was entitled to our mechanics, of our 
own union to do. 
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Q. Now, to whom did he say, ‘‘We just won’t 


work’’? A. To all of us: 
Q. To all of you? A. Yes. 
Q. Crowell & Larson employees? A. Yes. 
Q. Isee. All right then, he took you over to the 
car and checked the cards, right ? Aes 


And, when talking, he said, ‘‘Talk a little more 
about the picket line and stuff like that.’’ Then, he 
started checking our cards. 

Q. Who talked about the picket line? Did the 
employees or Mr. Mussro? 

A. Well, one question came from one, one from 
another. They wanted to know just what it was all 
about. 

Q. I see. Now, how long did that card checking 
take? 

A. Well, the card checking itself didn’t take very 
long, it was just a matter of a few minutes. [215] 

x * # 

Q. (By Mr. Heimann): All right. When did 
Mi. Mussro leave? 

A. He left, well, it was five minutes until one. 
Five or ten minutes until one, when he left. 

Q. And, did he tell you at any time to go back to 
work ? 

A. Well, before he left he noticed the ‘‘pulls”’ 
were new and he wanted to know if—he asked me, if 
them ‘‘pulls’’? came through the picket line. I said, 
“T don’t know.’’ He said, ‘‘I want to get the serzal 
numbers of them and find out if they came through 
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the picket line. If they did, then I will come back 
and shut down tight.”’ 

But, up to that time he had never gave us word to 
go back to work. 

Q. About what time was that? 

A. Just before he left. 

And, just before he got ready to leave, I made the 
statement, in a joking manner, I said, ‘‘ Listen Joe, 
we got to work, we got to make a little money.’’ Mr. 
Mussro replied, ‘‘ You go ahead and tell your men to 
go back to work and I will find out if them machines 
eame through the picket line. If they did, I will be 
back. If they didn’t, I won’t be back.’’ [216] And, 
which he never returned. 

Q. All right. Now, did you say, when you told 
him you had to earn a little money, that was a few 
minutes before he left? 

A. Yes, just as he was getting in his ear to leave. 

Q. I see. Okay, now, did you make out a time 


eard? A. Yes, I did. 
Q. You regularly make out time cards for the 
jobs for which you are foreman? A. Yes. 
Q. Will you tell us whether this is the time card 
vou made out for that day? A. Yes, it is. 
% ¥ ot 


Q. (By Mr. Heimann): Now, calling your at- 
tention 
Tell me first, in the first column, under employees 
names, certain names are there, will you tell us what 


these names are? 
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A. They were the men working on the job. 

Q. Next, comes a column with a lot of ‘‘9’s’’ and 
a ‘‘7”’ too, what does that represent? 

A. Well, the ‘‘9’s’’ is the hours the men worked. 
The ‘*1’s’’ [217] is while we were down. That repre- 
sents the ten hours for the day. 

Q. You mean the one in the third column, that 
makes up the ten hours for the day? 

A. Yes. The “‘7’’ in the first column, he worked 
two hours, prior to coming to my job. 

Q. All right. Now, these ‘‘1’s’’ in the third col- 
umn, appearing under the heading ‘‘Union Shut 
Down, Down Time,’’ now, who wrote this in that 
column ? A. Gene Carpter. 

Q. Gene Carper. Who is he? 

A. Superintendent. 

Q. After that it says, ‘Union shut down.’’ Then 
the next work I believe it says, ‘‘Signed.,’’ by, ‘‘Tony 
Dias,’’ who wrote that? Amel sdice 

Q. And who signed it? A. Idid. 

Q. And, that is indicated. What does that one 
hour indicate then? 

A. That is when we were shut down for one hour. 

Q. On account of what? 

A. Well, our business agent told us we couldn’t 
work, so we was idle for about an hour. [218] 


*% * * 
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Cross-Examination 
By Mr. Nicoson: 


Q. Mr. Dias, I show you document which is in 
evidence as Board’s Exhibit No. 4, this writing of 
the names here, in the left-hand column under, 
‘‘Hmployees’ Names,’’ that is your handwriting, 
isn’t it? A. That is my writing. [219] 

Q. Isn’t it a fact, you made these documents 
out full and complete before Mr. Carpter saw it? 

A. I gave the men ten hours. 

Q. You gave the men ten hours, in the first 
column ? 

A. Mr. Carpter came out and told me to change 
that to nine. He asked if our business agent, he 
asked, ‘‘He came out, I understand you were down 
for about an hour? Take it from ten and show the 
other column for one hour.’’ He wrote that in him- 
self. [220] 

* * * 

Q. So you all had linch and went over and sat 
down, then he started the card checking? 

A. Well, there was a little talk going on about 
picket lines before the card checking took place. 

Q@. You got in a general discussion amongst 
vourselves, didn’t you? 

A. Well, he was telling us about [221] 

Q. Some people had heard about the picket line, 
some people hadn’t? Al Mies. 

Q. The men talked amongst themselves about 
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the picketing line, what the problem was the Crook 
people were having, taking engineers on the job, all 
these things were discussed, is that right? 

Amen iehis yes: 

Q. Now, you know Mr. Ulibarri, don’t you? 

A. Yes, I sure do. 

Q. Sort of a long-winded individual? 

A. Yes, at times. 

Q@. He talks about a great many things at con- 


siderable length? A. Yes. 
Q. He did a lot of talking about things to Mr. 
Mussro that day? A. Yes. [222] 


Q. Now, at any time, during the presence of Mr. 
Mussro, did you, as a representative of the company 
on the job, direct the men to go back to work? 

A. When he left, yes. 

Q. But not before? A. No. 

Q. You could have done it, couldn’t you? That 
would be part of your job as foreman? 

A. Yes. [223] 

% * * 

Q. And, has anybody, since March 30th, refused 
to run one of the trucks? 

A. Not to my knowledge. 

Q. Has anybody prior to March 30th, refused 
to operate one of them? 

A. Notas far as I know. [224] 


¥% * % 
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Redirect Examination 
By Mr. Heimann: 


Q. When did Mr. Carpter talk to you about that 
time card? A. About 3:20. 

Q. Same day? A. Yes, same day. 

Q. Now, did he ask you about the shut down? 
Did he ask you any questions about the shut down? 

A. When he asked me if I had the time sheet 
made out, yes. I told him yes, it was in my ear. I 
went over to get it, [ handed it to him. He looked 
at it and he said, ‘‘I heard you had a little trouble 
with the union.’’ That is when I went on to explain 
to him our business agent had been out and held us 
up for about an hour. 

Q. Then he told you to change the ‘10’s’ to ‘9’s’? 

A. I proceeded to, he did it himself. I started 
to put it on my knee, then he changed it himself 
in the cab there in his pick-up. 

Q. I see. Now, you told Mr. Nieoson, that the 
men talked [225] amongst themselves about the 


picket hne? A Yes: 
Q. Did Mr. Mussro participate in that conver- 
sation ? A. Yes, he did. 


Q. He was part of the conversation all the while 
there ? 

A. Yes, he explained to use about it. 

Q. Isee. Now, you said Mr. Ulibarri asked Mr. 
Mussro a few questions about it? I didn’t get, about 
what? 
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A. About the picket lines, he asked about it. 
Q. Then Mr. Mussro explained that to him, is 


that right? A. Yes. 
Q. Did you hear Mr. Ulibarri talk about his 
name change? Jk INO, IL lke tae 


Q. Now, you said you intended to have the men 
to go back to work at 12:00 o’clock. 

A. Yes. 

Q. And you told Mr. Nicoson, during the time 
Mr. Mussro was there, you did not direct them to 
go back to work? A. No, I didn’t. 

Q. What was the reason? > 

A. When he told us to go back over to his car 
or he would shut it down. 

Q. That is the reason? A. Yes. 

Mr. Heimann: No further questions. [226] 


Recross-Examination 
By Mr. Nicoson: 

Q. When Mr. Mussro was there, these men were 
asking questions; Mr. Mussro was trying to an- 
swer? Ape hat is riche. 

Q. And you had individual problems you wanted 
to talk over with Mr. Mussro too, didn’t you? 

A. Myself, no. 

Q. Wasn’t there some problem about your clear- 
ance ? A. No, that was Weiss. 

@. Weiss was the man who had the problem 
about the clearance? 

A. Yes, he was on an operator’s ecard. 


* * * 
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Q. How long did the conversation about this 
Weiss clearance last? 

A. Oh, just about five minutes. [227] 


* * * 


VALENTINE SANTILLAN 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


By Mr. Heimann: 


* * * 

Q. And, by whom are you employed ? 

A. Crook Company. 

Q. What is your job there? 

A. Mechanics helper? 

Q. How long have you been so employed? 

A. T would say approximately three and a half 
years. 


Q. Now, on or about April 19th of this year, did 
you go to the Union Pacific Dock? [239] 

A. I did, yes. 

¥ * * 

Q. And, did you go by yourself, or did somebody 
go with you? 

A. No, I left the yard with Bill Soles, the me- 
chanie. 

Q. Came with you? 
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A. Yes, we left in the pick-up truck from our 
Sheila Street Yard. 

Q. All right. Now, what were you supposed to 
do at the Union Pacific? 

A. Well, we were supposed to service some roll- 
ers, load them off flat cars and get them ready for 
delivery. 

Q. For delivery to whom ? 

A. Well, one was to go to Paving Materials and 
another to Kirst Construction. 

Q. Pardon me? A. Kirst Construction. 

@. Now, the one that was supposed to go to 
Paving Materials, were you supposed to take it out 
to Paving Materials? 

A. No, the truck drive was supposed to come on 
truck and [240] load it up and take it out to his 
company. 

Q. And, you were supposed to get it ready for 
him? A. Yes, that is right. 

Q. All right. Now, when did you get to the 
Union Paeifie dock? 

A. Well, we arrived there, I would say, about 
5:30 or little before 9-00) 

Q. And, were vou followed on the way? 

A. Yes, we were followed by a Mr.—bv a blue 
Chrysler, say about a 1953. 

Q. All right. And who was in the blue 
Chrvsler? 

A. Willis, I think that 1s his name anyway. 

@. Do vou see him here in the hearing room? 

& Wes. 
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Mr. Heimann: May the record show that the 
witness is pointing to my, not the next witness, the 
one after the next. 

Q. (By Mr. Heimann): Had you seen him be- 
fore anywhere? 

A. Yes, I seen him several times on the picket 
line, directing pickets and following some of our 
employees, too. 

Q. I see. Now, did he follow you all the way to 
the Union Pacific? 

A. Well, no. When we thought we had left him 
on Grande Vista, because we turned off some other 
way; so, when we decided he wasn’t with us any 
longer, we went ahead on to the Union Pacific 
docks, and a short while later, while we were serv- 
icing these [241] loaders, there he was. 

Q. He was there? A. Yes. 

Q. I see. Okay, what did vou do when you got 
there ? 

A. Well, we went ahead and knocked out some 
blocks, serviced some rollers, started unloading on 
top of the dock. 

Q. Now, where was Mr. Willis at that time? 

A. Well, he was, I would say abont fifty feet 
away from the dock. 

Q. In his car? A. In his ear, yes. 

Q. What did he do, if anything? 

A. Nothing, he just sat there and watched us, 


I cuess. 
#% * %* 
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Q. Okay. Did the man from Paving Materials 
ever come? 

A. Yes, I would say he arrived about 11:30, 
somewhere around [242] there. 

@. All right. Did he talk to you? 

A. Yes he did. He asked me, if there was any 
union men around, and I said, there was, he was 
sitting right across the track there. 

So, we went ahead and Kept on working nothing 
stopped. The truck driver just stood there and 
watched us while we got; well, we had one roller 
in between the flat and the dock, and he was, we 
were having difficulty in getting it off the truck. So, 
he just stood there for awhile and watched us. 

Q. All right. Go ahead and tell us what hap- 
pened, then? 

A. Well, we finally got it up on the dock. He 
decided he was going to talk to his boss about the 
union men. 

* ¥ *% 

Q. (By Mr. Heimann): The truck driver, what 
did he say? 

A. Well, he said, he was going to take it so long 
as there was no picket line. 

Q. All right. Then what happened ? 

A. I was going to get ready to roll the roller on 
his truck, he straightened it up along the side of the 
dock there. 

I started to move the roller, when Mr. Willis 
went over to talk to the truck driver. So, I stopped 
what. I was doing. [243] 
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Q. You didn’t hear what was said? 

ie No,w didnt. 

So, I just stopped what I was doing and stood 
and watched what was taking place. 

So, a short while later, the truck driver came up 
and said he was going to call his boss and see if he 
should take the roller or not. 

So, he made a phone call, then came back and 
said the boss said he should take it so long as there 
was no picket line. 

So, when he came back from the phone call, he 
went over and talked to Mr. Willis there; and, a 
short while later, Mr. Willis and another fellow, 
they went to one of the ears. 

Who was the other fellow? 

T don’t know him. 

Not the Paving Materials man? 

No, another union man. 

All right. Go on. 

They went to one of the automobiles and 
pulled a couple of picket signs from the trunk and 
started picketing up and down along side of the 
dock. 

So this truck driver said he couldn’t take it see- 
ing as how there was a picket line there. 

So, I don’t know what to do, so I started walking 
towards the railroad office. Mr. Jessie Sands 
stopped me. He worked for the Union Pacifie Rail- 
road. So, he asked me what the [244] trouble was, 
and I told him. He said, never mind, I will go get 


>POPOPSO 
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him to stop picketing here. They are not supposed 
to picket on railroad property anyway. 

So, he went in the main office, he came out with 
some gentlemen; they talked to Mr. Willis and the 
other man with him. 

And, so, short while later, they took the picket 
signs and put them in their cars and took off. 

Q. Now, had the Paving Materials man left by 
that time? 

A. Yes, I think he did. I am not sure now. 

Q. Did he take the rollers? 

A. No, he did not. 

@. Do you remember what was on the picket 
signs ? A. No, I can’t say for sure. 

Q. And, how long had Mr. Willis and the other 
man carried those picket signs back and forth? 

A. Well, it wasn’t but a few minutes that they 
picketed back and forth. 

Q. About how many minutes? 

A. I would say about fifteen minutes. 

@. And where, just where, did they carry them? 

A. Well, it was the right side of the dock there. 
Parallel with the dock, next to our equipment. 

Q. I see. Next to your equipment? 

A. Yes. [245] 

@. And the truck was, the Paving truck, where 
was that at the time? 

A. That was right in the same place there. 

Q. I see. Now, do you remember if the man 
from Paving Materials said anything else to you 
after the picket signs went up? 
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A. Well, he just said that he couldn’t take the 
roller because there was a picket sign and he was 
afraid of being black-balled that he had seen a lot 
of it happen and he just didn’t want to get involved 
in it. 

Q. All right. By the way, did you see that man 
in the hearing room ? 

A. The truck driver? 

Q. Yes? 

A. He is sitting in back of you there. 

Mr. Heimann: May the record show, he will be 
my next witness. [246] 


* * os 


LOUIS L. VLASHART 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and. 
testified as follows: 


Direct Examination 


By Mr. Heimann: 
re ¥ ¥* 

Q. (By Mr. Heimann): And, how many em- 
plovees does Paving Materials have, approxi- 
mately ? 

A. Oh, about, on and off, I would say about 
twenty-five. 

Q. And, how many truck drivers? 

Pee hire: 

Q. Now, on or about April 19th, did you drive 
a truck to the Union Pacific dock? 
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A. I did. 

Q. You have a trailer with you? 

A. Yes. 

@. What were you to do at the Union Pacific 
dock? A. I was to pick up a roller. 


Q. Do you know from whom? 

A. No, I didn’t know from whom it was sup- 
posed to have been at the docks, I guess it was 
Union Pacific docks at 7th and Alameda, around 
there. 

@. And, did you see the man there, how just 
testified ? 

A. The man who just testified, yes. [253] 

Q. What were they doing when you got there? 

A. Him and another fellow were trying to un- 
load a roller off the flat car on the docks. 

Q. By the way, what time did you get there? 

A. Well, it was in the neighborhood, about 
11:30 or 12:00. I didn’t have no record of it. 

Q. And, they were working on those rollers, you 
say? A. Yes, just the one roller. 

Q. Okay. What were they doing? 

A. Well they, it had slipped off the flat car, in 
between the dock and the flat car, they were trying 
to get it back on the flat car so they could get it in 
position to get it on the docks. 

What were you doing at that time? 

I was just standing around, talking to them. 
All right. Did they get it back on the docks? 
Well, finally, after they called some kind of 
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erane truck, or something, they got it back on the 
dock. On a flat car, first. 

Q. Then, on the dock? 

A. Then, they readjusted their loading plates 
and loaded on the docks on its own power. 

Q. What did you do then? 

A. Well, I figured it was about ready to load, 
so I straightened up, pulled alongside the docks. 
T have a tilt bed trailer. I [254] have to tilt it down 
and set skids in order to roll this roller upon the 
trailer. 

So, I pulled the truck up and got out of my 
truck. Then this representative, from Local 12, in- 
troduced himself. 

Q. Did he give you his name? 

A. Well, he did. I don’t recall it. I seen one of 
the men that I think is sitting here, I don’t know 
if it was that man that introduced himself. 

Q. I see. He was there? 

A. Yes, he was one of the representatives there 
at the time. 

Q. I see. And, he is the one sitting next to Mr. 
Nicoson now? A. That is right. 

Q. Now, when they introduced themselves, did 
they say anything else? Did they say whom they 
represented ? 

A. Yes, he said he was a representative of Engi- 
neer’s Local 12. 

Q. All right. Did they say anything else to you? 

A. He asked me if I knew anything about that 
roller being hot, and I told him, no I didn’t know 
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anything about it. And, he proceeded to tell me that 
they had a picket line down at Crook Company and 
it was hot, so they advised me to call my business 
agent at my local before I should proceed to load 
Maeplck It apse 

@. Did you say anything? 

A. Well, I told them, I believe it was at that 
time, I had [255] orders from my boss to load the 
roller if there was no union dispute or picket line, 
or anything around at the place I was supposed 
to pick it up. 

Q. All right. Did you get any reply to that? 

A. Well, didn’t have a picket line there, so I 
thought I would call my boss to find out just what 
I should do, and I went over to the railroad station 
phone there and called him. And, he advised me, if 
there was no picket line there, to go ahead and load 
the roller. 

So, then I came back to where these representa- 
tives of the union were sitting in their car, and I 
told them what my boss had told me, so they say, 
well, if that is the case, or something lke that. 

In the meantime, another fellow had driven up. 

Q. Where? 

A. Up to where this other car was. 

@. Another union representative ? 

A. I guess he was, I don’t know. He was a union 
man. 

One of them went over to him, the union man, 
and said something about taking the roller if there 
was no picket line. 
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Q. That is what you said? 

A. No, that is what he told this other union 
man. 

He said, ‘‘Well, if that is all it takes, we’ll put 
one up right now.’’ So they proceeded to take the 
signs out of the car and walked in the vicinity of 
my truck and the dock there. [256] 

Q. How many signs? 

A. Two, I believe. 

So, I went back and called my boss again and 
told him they had set up a picket line. So, he ad- 
vised then to get in my truck and come on back in 
without the roller. 

Q. All nght. A. Which I did. 

Q. What did you do then? 

A. What did I do? 

Q. Yes? 

A. I eame on back and got in my truck and 
went on back to the plant. [257] 


* % % 


Cross-Examination 
By Mr. Nieoson: 
* % % 

Q. The first thing you did was to talk to the 
Crook man and find out whether there was any 
trouble? 

A. We started a conversation and it led up to 
something. I don’t believe, I think there was some 
dispute about the union before I even asked him if 
there was a union man around. 
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Q. Well, this thing came up in carrying on a 
conversation while you were standing there talking 
to these fellows trying to get the roller back on the 
flat car? AY That is right, 

@. That is when he told you there were a 
couple of union men around there, is that right? 

A. That is right. 

Q. That is when you looked around and saw 
these union men sitting in the car? AL ites: 

Q. Did you go over and talk to them? 

A. Not at that time, no. [259] 

Q. Did you later go talk to them? 

A. They approached me the first time. After I 
made my phone call, then I went back and talked to 
them. They were sitting in the ear. 

Q. That is when you told them that your boss 
told you that so long as there wasn’t a picket line, 
it was all right to bring the roller home? That is 
when they said, if that is all they need, they pulled 
out picket signs and started picketing. 

That is when you walked over and telephone your 
boss and said, ‘‘ Well, now I got a picket line’’, and 
your boss said, ‘‘Come on home.”’ 

A. That is right. 


* * *¥ 
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WILLIAM C. WILLIS 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Heimann: 


Q. Will you state your name and _ address, 
please? [260] 

A. William C. Willis, 3238 Mangum Street, 
Baldwin Park, California. 

Q. What is your occupation, Mr. Willis? 

A. Business representative for the Interna- 
tional Union of Operating Engineers, Local Union 
No. 12. 

Q. And, how long have you been business rep- 
resentative of that union? 

A. Since May of 1941. 

Continuously ? A. Right. 

Do you hold any other office in the union? 
Yes, I am vice president of the organization. 
And, how long have you been vice president ? 
. Well, for a period of approximately one 
year. [261] 


>OPOoO 


* % a0 
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MICHAEL 8. BESSICH 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


By Mr. Heimann: 


* * * 


Q. What is your occupation ? 

A. JI am general manager of Crook Company. 

Q. And what is your function as such? 

A. Oh, to overlook the operations of the com- 
pany. 


@. Well, would you tell us in a little more de- 
tail ? 

A. Well, to work hand in hand with the heads of 
the departments, the various departments and 
under Mr. Crook; the shop and parts department 
and the sales department. 

Q. Are there any other departments? 

A. Shop, parts, sales and accounting. 

@. Are they under your supervision, too? 

A. Yes. [264] 

Q. By the way, how long have you held that po- 
sition, Mr. Bessich ? 

A. T have held that position since February 1, 
1955. 

@. And prior to that time, were vou with the 
Crook Company ? A. Yes. 

Q. In what capacity? A. As controller. 

Q. And what was your position as controller? 
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A. Well, I was more concerned with finances 
and the accounting end of the company at that time. 

Q. Now, would you tell us what kind of a com- 
pany Crook Company is, and what kind of business 
iM 1s 10 

A. We are engaged in the sale and service of 
construction equipment. 

Q. Is that retail or wholesale? A. Retail, 

Q. And where do you get the equipment from? 

Mr. Nicoson: Objected to on the ground that 
there is no proper foundation laid and secondly, it 
is immaterial, there being no allegation in this com- 
plaint as to 

Trial Examiner: I will overrule the objection. 
You may answer. 


The Witness: I would say ninety to ninety-five 
per cent of our material comes from the middle 
western states, Ohio, Illinois, Wisconsin, Pennsyl- 
vania and that area. [265] 

Mr. Nicoson: J move to strike it on the grounds 
that is is a conclusion and hearsay. 

Trial Examiner: J will deny the motion. 

Q. (By Mr. Heimann): Do you have anything 
to do with the sales of equipment by Crook Com- 
pany ? 

A. Yes, IJ work with the sales manager and the 
salesmen on their prospective sales. 

@. And does every sale of equipment come to 
your attention, Mr. Bessich? 

A. JI would say every sale that there is any point 
in discussing will come to my attention. There may 
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be an occasional sale that is made, where there is no 
question of the equipment or of the credit standing 
of the company or things of that nature. 

Q. I see. Now, does Crook Company sell any 
equipment outside the State of California? 

Be UGS. 

Q. And will you tell us the annual volume of 
sales of equipment outside the State of California, 
approximately ? 

Mr. Nicoson: That is objected to, first, on the 
grounds that there is no foundation having been 
laid; secondly, it isn’t the best evidence and thirdly, 
it is hearsay, and immaterial, incompetent and 
irrelevant. 

Trial Examiner: Is your question the annual 
sales outside of the State or for a particular year; 
which do you have in [266] mind? 

Mr. Heimann: I asked for annual. 

Trial Examiner: I will overrule the objection. 
You may answer. 

The Witness: Well, our sales annually out of 
State will vary. I do know that our sales annually 
out of State will be quite a bit in excess of $50,- 
000.00 per year. 

Mr. Nicoson: I move to strike it as a conclusion 
on the part of the witness. 

Trial Examiner: I deny the motion. 

Q. (By Mr. Heimann): When you say, ‘‘quite 
a bit in excess of $50,000.00 per year’’, is it in ex- 
cess of $100,000.00 ? 
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Mr. Nicoson: Objected to as leading the wit- 
ness. 

Trial Examiner: Overruled. 

The Witness: Yes, it would be in excess of 
$100,000.00. 

Q. (By Mr. Heimann): All right and would 
you tell us what your annual volume of total sales 
is approximately, or in excess of a certain figure— 
my question includes sales within California and 
sales outside the State of California, Mr. Bessich? 

Mr. Nieoson: Objected to, first, on the grounds 
of ne proper foundation having been laid. It isn’t 
the best evidence, it is hearsay and immaterial, in- 
competent and irrelevant. 

Trial Examiner: Overruled. You may answer. 

The Witness: Well, our total sales would be in 
excess of $1,000,000.00 a year. 

Mr. Nicoson: I move to strike it as a conelu- 
sion of the witness. 

Trial Examiner: Denied. 

Q. (By Mr. Heimann): And are you speaking 
now of equipment only or of equipment and parts? 

A. Our total sales of equipment only would be 
in excess of $1,000,000.00. 

Q. And is that the equipment of which you tes- 
tified that ninety to ninety-five per cent of it comes 
from the Midwest, M1. Bessich ? 

Mr. Nicoson: Objected to on the grounds that 
it calls for a conclusion of the witness and it isn’t 
the best evidence. No proper foundation has been 
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laid, and it is hearsay, and it is also irrelevant, im- 
material and incompetent. 

Trial Examiner: Overruled. You may answer. 

The Witness: Yes. 

Mr. Nicoson: I move to strike it as a conclusion 
of the witness. 

Trial Examiner: Denied. 

Q. (By Mr. Heimann): Mr. Bessich, have you 
within the last twelve months, had any election con- 
ducted by the National Labor Relations Board at 
your firm? A. Yes. [268] 

Q. When was that election, approximately ? 

Mr. Nicoson: March 9, 1955. 

The Witness: Yes, I believe that is right. 

Mr. Heimann: I accept that stipulation and I 
don’t think I have to ask any further questions 
on that. 

I now ask the Trial Examiner and the Board to 
take judicial notice of Case No. 21-RC-3855, in 
which the Acting Regional Director certified on 
March 30, 1955, that Local 12 of the Operating En- 
gineers is not the exclusive representative of all the 
emplovees and the unit defined in the agreement for 
consent election at Crook Company. 

Trial Examiner: Very well. Is there any objec- 
tion to that? 

Mr. Nicoson: No objection. 

Trial Examiner: “All right. 

Mr. Nieoson: I will even stipulate that there 
was a certification. 

Mr. Heimann: The unit was all shop employees 
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who were in the employ of the employer during the 
payroll period ending February 15, 1955. 

Trial Examiner: All right. 

Q. (By Mr. Heimann): Mr. Bessich, have 
there been, within the last twelve months—has any 
picketing been conducted at the Crook Company? 

A. Yes. [269] 

Q. When did the picketing start? 

A. Approximately February 17, 1955. 

Q. And at what locations? 

A. It originally started at our yard location, 
which is 4957 Shiela Street. 

Q. And was there any other picketing at any 
other location, Mr. Bessich ? 

A. Oh, approximately one week or one and a half 
weeks later, the picketing was extended to the of- 
fice and sales location at 2900 Santa Fe Avenue. 

Q. Have the pickets been continuously at those 
locations since that time? 

A. Well, there was a period of aproximately one 
week or ten days, during the time that—or subse- 
quent to the time that we consented to the elec- 
tion, up until the election was held at which time 
there was no picketing. And then recently the pick- 
eting has been, more or less, intermittent. 

Q. I see. Now, in regard to that first interrup- 
tion, round the time of the election, do you remem- 
ber the exact dates when the pickets were removed 
and when they were restored ? 

A. I don’t remember the exact date that they 
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were removed. It would have been the same day 
that we consented to the election. 

Q. It would have been? 

A. It was, I believe. [270] 

Q. It was? 

A. Yes, approximately a week before the elec- 
tion which was held on March 9th. 

Mr. Heimann: Well, the record will show that 
the consent election agreement was approved on 
March 3rd. 

Q. (By Mr. Heimann): And when did the 
pickets go back, with relation to the election? 

A. Well, immediately upon the announcement of 
the results of the election, on the date of the elec- 
tion. 

Mr. Heimann: The record will show that the 
election was held on March 9th. 

Q. (By Mr. Heimann): And that was in the 
afternoon of the day of the election? 

A. It was approximately 12:30 or 1:00. 

@. And the election was held when? 

A. I think about 11:30 to 12:00, somewhere in 
there: 

Q. Isee. Do you know the wording of the picket 
signs, Mr. Bessich ? 

A. Well, they have been changed at—oh, I would 
say in the last month or last month and a half. 
Originally they were—the sign said something to 
the effect that, “‘Picket Non-Union’’ and then, 
‘‘The Operating Engineers, Local 12’’, on it. 

It was later changed to say, ‘‘Crook Company 
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Unfair’, and then it had, ‘‘Local 12, Operating 
Engineers’, and then there was the Teamsters’ 
Local mentioned on there. [271] 

Q. * * * Are you familiar with the fact that on 
or about March 30th, an employee of yours by the 
name of Neuenschwander went to a job in Glen- 
dora, in order to repair a tournapull? 

A. Yes. 

% % * 

Q. (By Mr. Heimann): Are you familiar with 
the manner in which the equipment came into the 
possession of Crowell & Larson? 

A. Yes, I am. 

Q. In what capacity did you receive that knowl- 
edge and how did you receive that knowledge ? 

A. Well, it was only a matter of three or four 
days prior to that, that I went out to their office 
with our salesman, who ealls on them, and we made 
the deal. 

Q. And what sort of a deal was it? [272] 

A. It was a rental with the option to purchase. 

Q. And do you know when it was delivered to 
Crowell & Larson? 

A. Well, it was approximately the 29th or 30th 
of March, as I remember it. 

@. And was there any warranty connected with 
the lease of that equipment ? 


* * * 


The Witness: Yes. 
Q. (By Mr. Heimann): Did the warranty re- 
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late to the service or repair or both, of the equip- 
ment? 
* we oe 

The Witness: Our warranty covers any mal- 
function or a breakage of parts or non-operation— 
anything that would cause non-operation of the 
equipment for a period of six months. [273] 


* * * 


DON C. MONTGOMERY 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


By Mr. Heimann: 
* *% * 

@. And what is your occupation? 

A. Iam employed with the Shepherd Machinery 
Company. 
What is your position there? 
Assistant general manager. 
How long have you held that position ? 
Approximately three years. 
And what was your position before then? 
General office manager. 
Will you tell us your function as assistant 
general manager of Shepherd ? 

A. It is my responsibility to direct the various 
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activities and various departments of the com- 
pany. [278] 
* %& x= 

@. And who is your immediate superior? 

A. Willard W. Shepherd. 

Q. Is he the owner? 

A. He is the general partner of the business, yes. 

Q. Do you have the same departments and per- 
sons under your supervision as Mr. Shepherd, or 
do vou divide the departments and functions be- 
tween you? A. No, the same functions. 

Q. Will you tell us what kind of company, 
Shepherd Machinery Company is? 

A. It is a partnership. 

Q. And what kind of business does it do? 

A. Sales and service of construction and farm- 
ing equipment, et cetera. 

Q. Any particular brand ? 

A. Primarily Caterpillar and John Deere. 

Q. When you say, ‘‘Sales’’, does that relate to 
retail or wholesale ? A. Retail. [279] 


* % % 


Q. (By Mr. Heiman): And where do vou get 
the machinery from? 

A. Primarily from the Midwest, primarily from 
around Peoria, Illinois. 

Q. Is that where the Caterpillars—where the 
Caterpillar factory is located? A. Yes. 

Q. And you purchased it from the manufac- 
turers; is that right? A. That is correct. 
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Q. Now, would you tell us what the annual vol- 
ume of your purchases from Peoria, Hlinois, will 
approximate ? 

Mr. Nicoson: That is objected to on the grounds, 
first there is no proper foundation laid, it isn’t the 
best evidence, it is hearsay and calls for a conelu- 
sion of the witness and it is irrelevant, immaterial 
and incompetent. 

Trial Examiner: Overruled. You may answer. 

The Witness: We would purchase in excess of 
$1,000,000.00 a year. 

Mr. Nicoson: I move to strike it on the grounds 
that it is a conclusion of the witness. 

Trial Examiner: Denied. 

Q. (By Mr. Heimann): Does your answer re- 
late to the purchases [280] from Peoria, Illinois? 

A. Yes. 

Q. And will you tell us approximately how much 
Shepherd sells annually outside the State of Cali- 
fornia ? 

Mr. Nicoson: That is objected to on the ground 
that no proper foundation has been laid and 

Trial Examiner: All right. I will sustain the 


objection. 

Q. (By Mr. Heimann): Does Shepherd Ma- 
chinery Company sell any equipment outside the 
State of California? 

Mr. Nicoson: Same objection. 

Trial Examiner: Overruled. You may answer. 

The Witness: Yes. 

Q. (By Mr. Heimann): Will you tell us ap- 
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proximately the volume of these out of State sales 
per year? 

Mr. Nicoson: Objected to on the ground that no 
proper foundation has been laid. It isn’t the best 
evidence, it is hearsay and calls for a conclusion 
of the witness, and it is irrelevant, immaterial and 
incompetent. 

Trial Examiner: Overruled. You may answer. 

The Witness: We would ship in excess of $100,- 
000.00 a year to outside the State of California. 

Q. (By Mr. Heimann): Will you tell us what 
States ? A. Well—— 

Mr. Nicoson: Objected to as immaterial. 

Trial Examiner: I will sustain the [281] objec- 
tion. 

* * + 

Mr. Heimann: I will ask the Trial Examiner 
and the Board to take judicial notice of Case No. 
21-RC-2423, in which the Regional Director certi- 
fied on June 23, 1952, that Local 12 of the Operat- 
ing Engineers is not the exclusive representative 
of the employees of Shepherd Machinery Company 
and the unit found by the Board to be [282] ap- 
propriate. 

* * * 

Mr. Heimann: I am not through yet, although 
that will not obviate your objection. 

The unit at that time, included all production, 
maintenance and repair and outside service em- 
ployees, employed by the employer at the employ- 
er’s 2757 Atlantic Boulevard location, at Los An- 
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geles, California, during the payroll period ending 
May 10, 1952. 

Trial Examiner: I do not see that it establishes 
anything more than that Local 12 isn’t certified. 
However, I will take notice of it, and I overrule 
the objection. 

Mr. Nicoson: Then you will have to take notice 
of any subsequent action. You will have to see that 
the 1952 situation is up to date as of now, and 
what has happened in the interval. [283] 


% * * 


Q. (By Mr. Heimann): Mr. Montgomery, has 
there been any picketing at Shepherd’s during the 
last twelve months? A. Yes. 

When did the picket start? 

About May 23, 1955. 

Has it continued ever since? 

Yes, intermittently. 
Always intermittently or 
No; rather continuously up until a couple 
of weeks ago. 

Q. And then intermittently ? A. Wes: 

Q. Do you know what the picket signs read? 

A. Initially they read, ‘‘This firm is unfair’’— 
no, ‘‘‘This firm is nonunion,’’ and [ think was signed 
by the Operating Engineers. 

There was a subsequent change, at which time the 
sign read, ‘‘Shepherd Tractor Company is unfair 
to organized labor,’’ and was signed by the Operat- 
ing Engineers and the Teamsters. 
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Q. Are you familiar with the fact that on or 
about April 22, [286] and 23 two employees of 
Shepherd in Lancaster went to a job in Creal, to 
repair one or more motor scrapers? A. Jam. 

@. Are you familiar with the transaction re- 
garding—was it one or two motor scrapers ? 

A. Two. 

% * * 

Q. (By Mr. Heimann): I am asking you in 
respect to whether the equipment came from Shep- 
herd Machinery Company ? [287] 

A. Yes, the motor serapers in question were 
T'S.300 and they were from the Shepherd Machin- 
ery Company on rental, on a rental basis to Ralph 
Welker. 

* * % 

Q@. Do you know when this equipment was 
leased to the Welker firm? 

A. The two pieces went out at different times. 
The lease became effective on both pieces of equip- 
ment on April 11, 1955. 

Q. Were they covered by your warranty? [288] 

A. Yes, they were cover by a thirty-day war- 
ranty against defective parts or workmanship. 

Q. Now, are you familiar with the fact that on 
or about May 24 an employee of yours by the name 
of Sterling went to a Stone Canyon job, for the 
purpose of making a repair on a D.8 caterpillar 
tractor? A. Iam. 

Q. Do you know whether that equipment came 
from the Shepherd Company ? A. It did. 
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Q. And was it sold or leased to MecCammon- 
Wunderlich ? A. It was sold on a contract. 


* * * 


@. When was it sold? A. March Ist. 

@. Was that covered by a guarantee or war- 
ranty ? A. Jt was covered by warranty. 

Q. For what period? 

A. A six months’ period. [289] 


* * * 


Q. (By Mr. Heimann): Mr. Montgomery, were 
there any negotiations with Local 12 during the 
last twelve months—between Shepherd and 
Local 12? 

oe * * 

The Witness: Yes. 

Q. (By Mr. Heimann): Did you participate 
in any of these negotiations? A. Yes. 

Q. Would you tell us when these negotiations 
took place and with whom they took place and con- 
fine vour answer to negotiations in which you par- 
ticipated, or occasions in which you participated in 
the negotiations? 

A. The first contact with me was about January 
of this year by Mr. Willis of the Operating En- 
gineers, and he called, according to his statement, 
to merely get acquainted and stated the fact that 
the union would like to establish a [290] contract 
with the Shepherd people and that they felt that 
the methods they had used in the past were not 
compatible with their present thinking. 
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And he left, stating that they would be in con- 
tact with us at some future date—nothing definite 
was mentioned. Next, we were contacted several 
times during—oh, I would say, March and April 
of this year—lI think on each occasion Mr. Seymour 
and Mr. Bronson of the union came in. 

Q. Do you know their capacities with the union ? 

A. Mr. Bronson is the manager, I think, of 
Local 12 and Mr. Seymour is his personal assistant. 

Q. All right. 

A. Or personal representative, I believe he signs 
his letters. 

Q. All right. 

A. And on these occasions, primarily was dis- 
eussed the thought that the union should have a 
contract representing certain people in our busi- 
ness, certain people in our organization. 

We were presented with a facsimile contract of, 
I believe it was Loeal 3, Operating Engineers, up 
in the San Francisco Bay region, and were told 
that that was merely an example of the type of 
contract that was negotiated in a shop operation 
such as ours. 

Then we went through, perhaps one or two other 
similar [291] meetings and finally—I think it was 
the last time that Mr. Seymour and Mr. Bronson 
came out—they requested that we negotiate a con- 
tract with them and specifically stated that they 
would accept the same contract as they had previ- 
ously submitted to us, the Local 3 contract. 

Q. Was that the end of the negotiations ? 
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A. Yes, that was the last negotiation we had. 
The next thing we know, there was a picket line 
established around the plant. 

Q. Well, I believe you testified that they asked 
for a contract? A. Yes, they did. 

@. Well, what was Shepherd’s answer to that? 

A. Our answer was that we did not know 
whether or not they represented our people and we 
suggested that we should go to the National Labor 
Relations Board and have them conduct an elec- 
tion, to determine whether or not they represented 
our people. 

Q. And is that how the negotiations broke off? 

A. Yes, with a statement that no election was 
desired, as far as the union was concerned. 


* * *% 


Q. (By Mr. Heimann): Have there been any 
subsequent demands for recognition by the [292] 
union ? 


* * * 


The Witness: No. 

* * * 

Q. (By Mr. Heimann): Were you notified of 
the filing of anv representation petition by union— 
well, let me ask it that way ? 

A. Are you referring to a National Labor Rela- 
tions Board petition ? 

Cy, Mbvenc gas) Tenejane 

A. No, I don’t know of any they filed. 
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Q. Did the company subsequently file any peti- 
tion ? 

A. Yes, following the last session we had with 
Mr. Seymour and Mr. Bronson, in order to deter- 
mine whether or not the union represented the em- 
ployees, we filed a petition for an election with the 
National Labor Relations Board. [293] 

Mr. Heimann: Now, [ ask the Trial Examiner 
and the Board to take official notice of Case No. 
21-RM-347 which was filed on April 8 and dis- 
missed by the disclaimer of the union on April 1th. 

Mr. Nicoson: No objection to that. 

Trial Examiner: All right. 


* * Ae 


Q. (By Mr. Heimann): Now, after the dismis- 
sal of that petition, Mr. Montgomery, did the com- 
pany file another petition ? A. Yes, they did. 

Q. Did you have anything to do with the filing 
of that petition? 

A. It was filed at my direction. 

Q. Will you give us the reason that you di- 
rected that to be filed ? 


* * & 


The Witness: Our employees had received a 
mimeographed—I_ believe—invitation to attend a 
labor meeting at which time—this was at the in- 
vitation of the union, at which time they were to 
discuss representation and we felt that the union 
had no longer acted consistent with their [294] dis- 
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claimer, and that they had, that they did have an 
interest with our people. 

And we felt we should determine that, so we 
instructed for the petition for election to be refiled. 

Q. (By Mr. Heimann): At that time, did you 
recelve any letter from the union? 

A. We had a number of exchanges of letters, 
ves, and I believe it was about that time that we 
had an invitation by letter from the union, to meet 
with them and discuss an agreement. 

Q. And was it subsequent to that time that you 
filed the new petition? ieee ese 

Mr. Heimann: J ask the Trial Examiner and 
the Board again to take official notice of Case No. 
21-RM-350, filed May 15, withdrawn by the com- 
pany upon disclaimer by the Operating Engineers, 
and the Teamsters, on May 20th, with withdrawal 
approved on June 1dth. 

Trial Examiner: Any objection? 

Mr. Nicoson: No objection. 

Trial Examiner: All] right. [295] 


* * * 
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JOSEPH A. MUSSRO 
a witness called by and and on behalf of the re- 
spondent, being first duly sworn, was examined 
and testified as follows: 


Direct Examination 


By Mr. Nicoson: 
%* %* a5 
Q. What is your business or occupation? 
A. Business representative for the Operating 
Engineers, Local 12. [804] 


*% * * 


Q. Did you have occasion to be on a job known 
as the Crowell & Larson job in Glendora? 

A. I did. 

Q. What time did you arrive at that job? [805] 

A. It was approximately 11:30 to 11:45. 

Q. Why did you go to the job? 

A. I didn’t go to the job deliberately, I was out 
on routine job checking. 

Q. And you did that at the job? 

A. Yes, after making other job checks in the 


Q. Did vou stop at the job? 

A. I did stop at the job. 

Q. What did you do after you stopped at the 
job? 

A. On arrival at the job I noticed the members 
were eating Junch, with the exception of one. I don’t 
know if he was our member or not. He was driving 
a water wagon. 
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And after parking my car, I went over and I 
saw Crook Company truck there which was parked 
right near. I went over and asked the [806] me- 
chanic 


% * * 


What did you do then? 

I went ahead and started making a routine 
job check, checking the members’ cards, their dues, 
and so on. 

Q. Now, there has been some testimony here by 
Mr. Neuenschwander that said he was the man of 
Crook Company that you talked to out there that 
day, and he testified that you told him either to get 
off the job or you would shut the job down. Did 
you have any conversation with him like that? 


Q. What question did you ask him? 

A. How long he was going to be on the job. 

Q. What did he say? . A. Fifteen minutes. 
Q. What did you say, if anything? 

A. Nothing. 

Q. 

A. 


An No. 

Q. Did vou make any such statement to him at 
that time? A ag aor: 

Q. Or at any other time? A. No; 


Q. Did you tell any of the persons employed on 
that job that they should stop work that day? 

ee 0: 

Q. Nor at any other time? a NG 

Q. What did you do after you left this [3808] 
mechanic? 

A. JI started making a routine job checking, 
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checking cards and there was one member there 
that has been having a little trouble trying to 
change his name, which took up a little bit of my 
time. His name is Ulibarri and I was checking 
some of the cards of the other men while they were 
eating lunch. 

Q. Now, how much time would you say that Mr. 
Ulibarri took up with you in the discussion of the 
name change? 

A. Around fifteen to twenty minutes any way. 

@. And how many men did you check cards on 
that day? 

A. I don’t know; approximately seven or eight. 
I don’t remember just how many it was because I 
do not have mv list here. 

Q. Ordinarily, how long would it take you to 
check the cards? 

A. Well, it would depend upon that kind of a 
spread there would be, such as job elements. If the 
men were spread out over a big project, by the 
time you get from there to check the cards, well, it 
all depends on the spread. 

This here, it happened to be that they were all 
in the one unit there, being at lunch time, as it was, 
with the exception of one water truck driver. I 
don’t know how long it took me. 

Q. Did these men have any questions to ask von 
that day? A. Yes. 

Q. And did you attempt to answer them? [809] 

~. I did. 
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Q. Do you recall any of the questions that were 
asked you and any of the answers you gave? 

A. Yes. 

Q. Will you tell us about that? 

A. I remember one of them. The member said 
that—I don’t know his name—let us see—what was 
his name, Smedley or something like that—Smedley 
said—rather, he asked me, ‘‘Do we still have a 
picket line on Crook Company ?”’ 

And Dias also asked me about the same ques- 
tions, and I don’t remember what I answered, 


‘‘no,’’ because I was 


whether I answered ‘‘yes’’ or 
talking to Ulibarri and I was concentrating on his 
problem, more so than on anything else. 

Q. Did you tell any of the employees of Crowell 
& Larson that day that they should quit their work 
so long as the Crook Company truck was there? 

A. No, I did not. 

Q. Did you tell any of them to quit work at all 
that day? 

A. I did not tell anybody to quit work. 

@. Did you say this, in substance, to Mr. Smed- 
ley and Mr. Dias, that you were going to take the 
serial numbers of the truck and if you found out 
it did come through a picket line, you were going 
to shut the job down? A. No, 1 did@nog 

Q. Did vou say anything in that respect? [310] 

A. No, but I did take serial numbers of two 
pieces of equipment. 

Q. What time did you leave the job that day, 
if you left? 
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A. Somewheres around—some time between 
12:15 to 12:30, around there, I would say. 

Q. Around 12:15 to 12:30? 

A. I don’t remember just exactly what time it 
was because I did have another appointment at 
Pacifie Colony for 1:00. 

Q. Where is Pacific Colony? 

A. On Valley Boulevard, which is west of 
Pomona. 

Q. Pomona, California? A. Yes. 

Q. About how many miles? 

A. I don’t know, I would say it was between 
seven and eight miles, or something like that. 

Q. What time was your appointment at this 
Pacific job? A. 1:00. 

Q. Were you there on time? 

A. I was. It was somewheres between 1:00, 
possibly a little before, because it was in around 
1:00, right there, because when I got there, I re- 
member talking to an electrician whom I knew, if 
he saw Mr. Stroner who I had an appointment 
with. 

Q. How long were you on the Crowell & Lar- 
son job all told? 

A. JI would say somewheres around half an hour 
approximately any way, about half an hour [311] 


or SO. 
+ * * 
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Cross-Examination 
By Mr. Heimann: 


Q@. Mr. Mussro, at the time you went to that 
job, the Crowell & Larson job, did you know what 
the employees’ lunch hour was? 

Ae NG kedidanot. 

Q. And you arrived there about 11:30 or about 
11:45? wee dice 

Q. Did you ask any one—or let me ask you 
this: When you got out there, von saw the Crook 
Company truck there? A. Right. 


* * * 


Q. (By Mr. Heimann): Do you remember that 
you gave a statement to one of the investigators of 
the National Labor Relations Board? 

Ao Yes. 

Q. And that you signed that statement? 

eee cideafia 2] 

Q. Did you state to the Field Examiner—I with- 
draw the question. I will ask it again. 

Did vou state to the Field Examiner the fol- 
lowing: [313] ‘‘J'’o make this entirely complete, I 
will add that when I came onto the job and saw 
the Crook Company truck, I asked one of the men 
where the Crook Company man was and he pointed 
out the man to me’’? 

Mr. Nicoson: The question is, did he say that to 
the Field Examiner? 
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Mr. Heimann: That is right. 

The Witness: No. 

Q. (By Mr. Heimann): Would you read this 
—strike that, please. 

Did you read this affidavit before you signed it? 

A. I read it hastily because I had another ap- 
pointment. I don’t know whether it was under oath 
or not. 


* * ¥ 
Q. (By Mr. Heimann): Will you read the first 
line of your statement? A. Yes. [814] 


@. Was that there when you signed it? 

A. Yes, I believe it was. 

Q. And you read it? A. Yes. 

My. Heimann: Well, I now would lke to read 
from that document that first line, which reads: ‘‘T, 
Joseph A. Mussro, being duly sworn, [315] 
state’’—— 

* * * 

Q. Now, you are a business agent of Local 12, 
feet meant? fol | A. JI am. 

Q. Isn’t it vour job to enforce union rules? 

Nee elt 1s: 

Q. Isn’t it your job to see that union men do not 
work with nonunion men? 

A. It isn’t our job to take and go out and make 
an issue. I would ke to say this in my own way, 
if you don’t mind. 

There are times that we make leniences for har- 
mony and complete friendship and sometimes we 
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may enforce an issue and sometimes we do not en- 
force an issue. It all depends. [318] 


* % * 


@. And your arrival was at approximately 11:30 
or 11:45? 


(No response. ) 


Q. Isn’t that what you said? 

A. When I arrived where? 

Q. At the Crowell & Larson job. 

A. That was after 11:30; between 11:30 and 
11 :45. 


Q. That is what I said. So, you were on that job 
approximately one hour, were you not? 

A. I wasn’t. 

Mr. Heimann: I see. Well, I will let the record 
stand. 

Q. (By Mr. Heimann): And during that time, 
whatever amount of time it was you were there, 
you checked about seven or eight cards? 

A. J did. 

Q. Now, ordinarily when you check cards, isn’t 
it true that you check the card of one employee at 
a time? we) Thais sieht, 

Q. And the others can go on working? 

A. That is right. [320] 

@. Now, Mr. Nicoson asked you how long it 
would take ordinarily to make your check of seven 
or eight cards and you said it depends on how 
much the job is spread out? A. That is Weht, 
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Q. Now, at that particular time, the employees 
were all standing around you, were they not? 

A. With the exception of one man, who was out 
on a water wagon. 

Q. Now, how long does it ordinarily take you 
to check seven or eight cards of men who are 
bunched together with one exception? 

A. It is hard to say because maybe one may 
have one or two questions and in this case here, 
they were eating lunch. I don’t know how long it 
took me to check their cards. 

Q. Now, some employees asked you questions 
about the picket line at Crook; is that right? 


A. One did. 

Q. And you said that was—— 

A. Smedley. 

Q. Smedley? A. Yes, and possibly Dias. 

Q. Possibly Dias did, too? A. Yes. 

Q. Isn’t it a fact that you mentioned the picket 
line at Crook first? [821] A. No. 


* * * 


Q. Well, do you remember who was the first 
one who brought it up? A. No, I do not. 

Q. But it would have been either Smedley or 
Dias? A. It was either one of them. 

Q. Do you know in response to what, if any- 
thing, they brought up the Crook Company picket 
line? A. No, I have no idea. 

Q. No idea what brought it up? 

A. It was possibly—it might have been possibly 
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in reference to—because Smedley said something 
about the two pieces of equipment coming from 
another job and he didn’t know how they got there 
on the job at Puente. [322] 


* * % 


Q. Now, you stated that you took the serial num- 
bers of two pieces of equipment down; is that 
right? i. Walitle 

Q. What equipment was that? 

A. Two tournapulls. 

Q. And where did those two tournapulls come 
from ? A. I don’t know. 

Q. And for what purpose did you take down the 
equipment number ? A. Just hobby. 

Q. Just hobby? A. That is right. 

Q. Is it your hobby to take down equipment 
numbers ? 

A. I like taking down equipment numbers, 
yes. [323] 

Pardon? 

I do take down equipment numbers. 

It is a hobby with you? 

Yes, it is hobby with me. 

For no other purpose whatever ? 

None whatever. 

. Now, how many pieces of equipment were 
on that job? A. I don’t know. 

Q. Were there more than two? 

A. ‘There were more than two, yes. I didn’t 
count the equipment on the job. 


OPOPOoPS 
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Q. But you only took the numbers from the 
two tournapulls; is that right? 

Pee That is right. 

Q. And were you going to check those numbers 
anywhere ? A. No. [824] 


* *% * 


JAMES LUTHER 
a witness called by and on behalf of the respondent, 
being first duly sworn, was examined and testified 
as follows: 

Direct Examination 


By Mr. Nicoson: 
Q. Will you state vour full name and address 


for the record, please? 
A. James Luther. [326] 


* * * 


Q. When—yvou were employed by McCammon- 


Wunderlich on May 238, 1955? A. Yes. 
Q. At the Stone Canyon job? 7 NEES. 
* a * 


Q. Did anything happen that morning before 
you went to work? [327] A. Yes. 

Q. What time do you usually go to work? 

A. 4:00. 

Q. In the morning? eae 

Q. And what happened there at 4:00 in the 
morning ? 
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A. Well, some of the fellows got together and 
had a little talk. 

* * ¥* 

Q. Go ahead then and tell us what happened? 

A. Some of the fellows got together and were 
talking about another fellow, a union member, who 
had been fined the week before for crossing the 
picket line and so we, more or less, decided among 
ourselves if any of the [328] 


* * * 


Trial Examiner: Go ahead and tell us what took 
place among yourselves. This is on the morning of 
May 38rd. You had a discussion, I take it, from 
what you have already told us? 

The Witness: Yes. 

Trial Examiner: And what was the subject of 
discussion then ? 

The Witness: Well, it was of nonunion members 
coming in and working on the equipment, on our 
job and we decided [829] among ourselves, the next 
time they showed up on the job, that we would, 
more or less, go and get a drink of water until they 
left. 

* * oe 

Q. (By Mr. Nicoson): How many of the Me- 
Cammon-Wunderlich employees were there when 
this thing happened ? 

A. You mean when we were talking? 

Q. Yes. 

A. Oh, I would say in the neighborhood of ten. 
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Q. Were there more came up as the conversa- 
tion was developing? AL Wellmeyes. 

Q. After that you went to work, did you? 

A. Yes. 

Q. Later that morning, did you see a truck 
from the Shepherd Tractor Company come on the 
job? [330] A. Yes. 

Q. What happened then? 

A. Well, different members gave the signal 
among themselves to just pull up and go over and 
park. 


Is that what happened? 

Yes, we all, more or less, stopped. 

What did you do? 

I stopped and parked my rig where I[ was. 
Getting off of it? A. Yes. 

And standing by? A. Yes. 


How long a time did they stay there? 
Twenty to thirty minutes. 
Did you then go back to work? 
Yes. 
When did you go back to work? 
When we saw the truck leave. 
When you saw the truck leave? 
Yes. 
When you were together there that morning 
Bere that. Do you know a fellow by the name of 
“Red Hunter’’? A. Yes. 
Q. Does he work out there on the job? 
A. Yes. [831] 


a 
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Q. Was he present when you were having this 
discussion at 4:00 in the morning ? 

A. No, he wasn’t. 

Q. Do you know how many pieces of equipment 
stopped that morning when the Shepherd truck 
showed up? 

A. JI would say eighteen to twenty. 

Q. Eighteen to twenty ? Acme Y es; 

Q. Now, had you been instructed or advised or 
directed by any representative of Local 12 to take 
this action? A. No, sir. [832] 


* % * 


RAYMOND L. THOMASON 
a witness called by and on behalf of the respondent, 
being first duly sworn, was examined and testified 
as follows: 
Direct Examination 


By Mr. Nicoson: 


Will you state your full name for the record ? 
Raymond L. Thomason. 

And what is your address? 

13364 Pinney Street, Pacoima. 

And what is vour business or occupation ? 
Heavy duty operator. 

Were you so engaged on May 23rd, 1955? 

I was. 

By whom were you employed on that date? 
McCammon-Wunderlich. [343] 


¥* Sy * 


POPOrPOPoPS 
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Q. Did anything hapen there that morning, be- 
fore you went to work? A. Yes. 
Q. Who was there when this thing happened? 
A. Well, just the operators themselves. 


Q. The men on the job? A. Yes. 

Q. Working equipment like you? A. Yes. 

Q. About how many of them would you say 
were there? A. Between eight or ten. 

Q. Between eight or ten? A. Yes. 


@. Tell us what happened that morning? 

A. We were all gathered around before work 
time and we decided we were not going to work 
with a nonunion member on the job, if one of them 
was to come on the job. If that happened, we were 
all going to shut down, go for a drink of water or 
do something else. 

Q. Was Mr. Hunter there when this incident 
happened ? A. No. 

@. Was any representative of the union present 
when this thing happened ? A. No. [845] 

Q. Then what did you do? 

A. We went to work. 

Q. Did you notice later on that day, a Shepherd 
truck being on the job? A. Yes. 

Q. When did you first notice it? 

A. Oh, I would say around 9:30. 

Q. Where did you notice it? 

A. Coming across the fill. 

Q. That would be on the same job where you 
would have to take your load up, dump it and pass 
it; would that be right? A. Yes. 
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Q. What did you do when you saw the Shep- 
herd truck? A. I pulled in and parked. 
Pulled in where? A. On the ramp. 
On the ramp? A. Yes. 

Going up or coming down? 

Coming down. 

You had already dropped your load? 

Yes. 

How long were you there? 

Oh, approximately twenty to thirty minutes. 
Did other employees do the same thing as 
you dia? [346] A. Yes. 

And did you go back to work that day? 
Yes. 

When did you go back to work? 

After the truck left. 

Did anybody tell you to go back to work? 
No. [847] 


ta ee 


POoPOPO 


% * * 


Trial Examimer: I understand you have ar- 
rived at a stipulation concerning a communication 
from Local 12? 

Mr. Nicoson: ‘That is correct, your Honor We 
are prepared to stipulate that there was such a 
document written by Myr. McNeel, addressed to the 
Board, in connection with certain representation 
eases which were on file with the Board, and the 
hearing has been held with respect to those eases. 

And on page, I believe it is 41 of the transcript 
of that, [855] there is a verbatim reading of the 
contents of the so-called disclaimer letter. 
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Mr. Heimann: Pages 38 to 39. 

Mr. Nicoson: Pages 38 to 39—which we would 
like to read into the record. 

Trial Examiner: All right, but give us the case 
numbers, too. 

Mr. Nicoson: Yes. 

Mr. Heimann: The name of the case is Casey- 
Metcalf Machinery Company, etce., and Interna- 
tional Union of Operating Engineers, Local No. 
12, A. F. of L., etc., 21-RM-351, etc., date of tran- 
script is June 23, 1955. 

I will stipulate further, at the request of Mr. 
Nicoson, that that document went into evidence as 
Board’s Exhibit No. 2-A and was a letter dated 
May 17, signed purportedly by H. M. McNeel, with 
a small letter ‘‘a’’ by the signature, addressed to 
the National Labor Relations Board at 111 West 
Seventh Street, Los Angeles 14, California, atten- 
tion Louis Gordon, Field Examiner. 

And IT am quoting from that letter now: 

‘“Re Shepherd Machinery Company, Case No. 
21-RM-350, Casey-Metcalf Machinery Co., Case No. 
21-RM-351; Crook Company, Case No. 21-RM-352 ; 
Electric Tool & Tool & Supply Company, Case No. 
21-RM-353; George M. Philpott Company, Inc., 
Case No. 21-RM-854; Shaw Sales & Service Com- 
pany, Case No. [856] 21-RM-355; Smith-Booth- 
Usher Company, Case No. 21-RM-356”’; and that 
letter stated : 

‘‘We wish to inform you that the International 
Union of Operating Engineers, Local No. 12, 
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doesn’t have claim to represent a majority of the 
employees in the units set forth in the above peti- 
tions.”’ . 

That is followed by the purported signature of 
H. M. MeNeel, International Labor Relations Rep- 
resentative, International Union of Operating En- 
gineers, Local Union No. 12? 

That is the end. 

Trial Examiner: All right. That is your stipu- 
lation. 

Mr. Nicoson: That is the stipulation. 

Trial Examiner: Very well. 

Mr. Nicoson: Mr. McNeel. 


HAROLD M. MecNEEL 
a witness called by and on behalf of the respondent, 
being first duly sworn, was examined and testified 
as follows: 
Direct Examination 
By Mr. Nicoson: 
* * * 

Q. What is your business or occupation ? 

A. I am assistant manager of Local 12 and 
Labor Relations [857] representative. 

Q. How long have you held that position? 

A. About six years. 

Q. You just heard the stipulation read here into 
the record or a letter signed by Mr. H. M. MeNeel? 

A. Yes. 

Q. Are you the same Mr. McNeel? 

A. Iam the same one. 
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Q. And you signed such a letter? 

A. No, I was at San Diego that day and I had 
my secretary send the letter out. 

Q. It was sent under your direction? 

A. Yes, it was sent under my direction. 

Q. What are your duties, Mr. McNeel ? 

A. Well, I have charge, and I am responsible 
for, all contracts, some two thousand of them, and 
also negotiations, handling of Board work and 
State compensation. 

Q. By “Board,’’ you mean National Labor Re- 
lations Board? 

A. National Labor Relations Board, yes, and 
State Boards. 

Q. Now, do you also have anything to do with 
the general labor relations picture of Local 12? 

A. I do. [358] 

* * ¥* 

Q. (By Mr. Nicoson): Now, there is some evi- 
dence in the [859] record here, Mr. McNeel, that 
a consent election was held among the people of 
Crook Company on March 9th, 1955; that the union 
lost the election and directly after that started 
another picket line? A. That is true. 

Q. Do you know why that picket line was estab- 
lished ? A. Yes. 

Q. Will you tell us why? 

A. That one was established and charges were 
filed that the men had been discharged for union 
activity. Later, after the election, it was put back 
on again and that was for the purpose of recogni- 
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(Testimony of Harold M. McNeel.) 
tion or recognizing the fact that these nonunion 
mechanics were doing the work that has been 
awarded by the American Federation of Labor, to 
the Operating Engineers. 

And that is, that the Engineers shall repair and 
maintain all the equipment that they operate. [3860] 


* * % 


@. And you are still maintaining the picket line 
at Crook Company ? A. Off and on, yes. 

@. And for the same purpose ? A. Yes. 

Q. Do you have a picket line at the Shepherd 
Machinery Company ? A. Occasionally. 

Q. Do vou know when that was established ? 

A. I could not give you the date, no. 

@. Do you know why it was established ? 

AG CS. 

Q. Why was it established? 

A. For the same reason that we established the 
later picket line at Crook Company. [861] 


* * * 


Cross-Examination 


(Continued) 
By Mr. Heimann: [362] 
% * % 


@. (By Mr. Heimann); Ma. .NicNeel, isiiaied 
fact that the picket line at Crook Company started 
in February ? 

A. Well, I don’t remember definitely, no, when 
it started. 
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Q. Isn’t it a fact that the picket line at Crook 
Company started long before the discharges of 
these ten men? A. No, I believe not. 

Q. By the way, do you know whether these ten 
men were discharged, laid off, or what? 

They were discharged. 

I see. And how do you know that? 
That is what they said. 

That is what who said? 

The men themselves. 


ee 


¥ * TP 


A. There was a letter that Crook gave to them, 
stating that [3863] they were being let go. I don’t 
know whether it was laid off or what. 

Q@. You don’t remember whether it said dis- 
charged ? A. No. 

Q. Let go or what it said? 

A. They were letting them go, I think. 

Q. Something like that? 

A. Yes, something of that order. 

Q. Now, when the consent election agreement 
and that ‘‘RC”’ case was approved, the picket line 
went off, is that right, Mr. McNeel? 


A. I don’t know. 

@. There was a consent agreement? 

ive XS. 

Q. And the picket line was removed ? 

Eee aes: 

Q. And it went back as soon as the election re- 
sults were known ? A. That is right. [364] 


% * * 
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Redirect Examination 
Bemir, Nicoson: 


@. You said that the picket line, in answer to 
Mr. Heimann’s question, was for the purpose of 
recognition of what? 

A. Well, the union, to bring to the attention of 
all of the construction industry that the Crook 
Company, the Shepherd Company, and the others 
were employing nonunion men on our work, work 
that was assigned to us, to our jurisdiction. [365] 


* * * 


W. G. CROOK 
a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


By Mr. Heimann: 
* *% * 

Q@. And are you the owner or principal stock- 
holder or partner of Crook Company ? 

A. J am the principal stockholder. 

Q. And do vou have anything to do with the 
management of Crook Company? 

Ae GS esiiee eco. 

Q. You are the top boss; is that right? 

A. ‘That is mehr 

Q. Now, are you familiar with the fact that on 
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or about May 17, the Operating Engineers, Local 
12, filed a disclaimer as to your employees? 

A. Yes, I am aware of that fact. [870] 

Q. Did you have any sort of communication 
from that union after that? 

A. J had one eall. 

Q. Approximately when was that? 

A. Approximately one week or ten days after 
the disclaimer. 

Who ealled you? 

A gentleman named ‘‘Mr. Seymour.” 

And what did he say? 

. He asked to make an appointment to meet 
me in the field. 

Q. What did you say? 

A. T asked him the nature of the business and 
he stated he would lke to make an agreement with 
us and a contract as to our labor situation. 

Q. And what did you say? 

A. Well, I told him that, under the cireum- 
stances, that we had had an election, that I did 
not see it would be possible for us to enter into any 
agreement with the organization as I understood 
it was illegal after the employees had voted against 
the union. [3871] 


> OPS 


* * * 
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MICHAEL 8. BESSICH 
a witness recalled by and on behalf of the General 
Counsel, having been previously duly sworn, was 
examined and testified further as follows: 


Direct Examination 


By Mr. Heimann: 


* * * 


Q. On or about May 12th, did you receive a 
letter from the Operating Engmeers and/or 
Teamsters ? A. Yes. 


Will you tell us what happened to it? 

Well, it was submitted as an exhibit in a 
representation hearing which we had here, approxi- 
mately one month ago. [372] 


@. Do you have that letter with you? 

A. No, I don’t. 

@. Do you know what happened to that letter? 
A. Yes. | 

Q. 

A. 


* * ¥ 


Q@. (By Mr. Heimann): Mr. Bessich, there has 
been testimony that some ten of your employees 
were discharged or laid off, approximately at the 
time of the election—I forget the date—do you 
know of any layoffs or discharges? [873] 

% * * 

The Witness: Yes, I gave the date. I did not 

give an approximate date. [374] 
+ * * 

Q. (By Mr. Heimann): Will you tell us ap- 

proximately when they were made? 


x oe * 
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The Witness: The layoffs were made effective 
February 15, 1955. [875] 


% * * 


Q. (By Mr. Heimann): Now, were these men 
whose employment was severed in February, 1955, 
were they discharged or laid off? 

A. They were laid off. 

Q@. Did they vote in the election? 


a % % 


The Witness: Yes, they were permitted to vote. 

Q. (By Mr. Heimann): Did the company chal- 
lenge them? A. No. 

@. Has re-employment been offered to any of 
them? 

A. Not until just recently, and we did offer— 
we have openings for possibly two men at the pres- 
ent, of which we have [876] made an offer to them 
to come in and discuss the possibility of going back 
to work. 

Q. I see. And approximately when was that? 

A. Actually I wrote them letters [877] yester- 
day. 

*% % % 

Mr. Heimann: Mr. Examiner, I have had 
marked for identification as General Counsel’s Ex- 
hibit No. 7, a copy of a letter on the stationery of 
the International Union of Operating Engineers, 
addressed to Shepherd Tractor & Equipment Com- 
pany, dated May 11, 1955. 

I offer to stipulate that the original of that letter 
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was sent to Shepherd Tractor & Equipment Com- 
pany and that another letter was sent to Crook 
Company, identical in all respects, except that it 
was addressed to Crook Company instead of Shep- 
herd. 

Also, that the original was signed by Mr. Sey- 
mour for the Operating Engineers, Local 12, and 
by Mr. Hatfield and Mr. Backus for Teamsters 
Local No. 495. 

Mr. Nicoson: And will you accept the further 
stipulation that at or about the date shown on that, 
identical letters, with the exception as to the firm 
or person to whom it was addressed, were also sent 
to Casey-Metcalf Machinery, Electric Tool -& Sup- 
ply Company, George M. Philpott Company, Ine., 
Shaw Sales & Service Company, Smith-Booth- 
Usher Company, Brown-Bevis-Industrial Hquip- 
ment Company, and as Mrs. Selvin has already 
pointed out, in the off-the-record discussion, they 
were also equipment dealers. 

Will you accept that as part of the [898] stipu- 
lation? 

Mr. Heimann: As to that, Mr. Iixaminer) iim 
willing to stipulate to the fact as related by Mr. 
Nicoson. However, I do not see the relevancy and 
I, therefore, object to its admission in evidenee. 

Trial Examiner: What difference does it make 
from your standpoint? 

Mr. Nicoson: He has been arguing to show here 
that we are trying to obtain recognition from these 
two people. ] am trying to show that we are not, 
that we have invited certain people to attend a 
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group mecting, for the purpose of discussion but 
not in an individual capacity. 

Trial Examiner: I guess I had better look at 
that letter, Mr. Nicoson. 

Mr. Nicoson: That is why I was so interested 
about the language of it. 

Mr. Heimann: I want to say something about 
that, too, then. 

Trial Examiner: Well, you have arrived at a 
stipulation, haven’t you? 

Mr. Heimann: He has not accepted it yet. 

Trial Examiner: So far as the facts are con- 
cerned, the stipulation is accepted. 

Mr. Heimann: Just for the record, do you join 
in the stipulation ? 

Mr. Nicoson: Yes, certainly. [399] 

Mr. Heimann: All right. 

Trial Examiner: I will admit the stipulation 
and consider it in respect to your argument, as to 
the attempt by the union to obtain recognition 
through the unlawful means; your argument being 
that it was a different situation and the fact that a 
number of equipment dealers were invited to attend 
this meeting tends to negate the inference that the 
General Counsel made. 

Myr. Nicoson: That is it, that is right, that is 
the idea. 

Mr. Heimann: We previously read into the ree- 
ord the union’s disclaimer. 

Trial Examiner: Yes. 

Mr. IWeimann: J think we named all the com- 
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panies that that disclaimer referred to, and I think 
those are the identical companies that Mr. Nicoson 
just mentioned. | 
Mr. Nicoson: That was my intention, yes. 
Ge % oe 
(The document heretofore marked General 


Counsel’s Exhibit No. 7 for identification was 
received in evidence.) [400] 


GENERAL COUNSEL’S EXHIBIT No. 7 


(Copy) 
International Union of Operating Engineers 
May 11, 1955. 


Shepherd Tractor & Equipment Co., 
Atlantic & Bandini Blvds., 
Los Angeles 22, Calif. 


Dear Sirs: 


During the past several months, we have at vari- 
ous times, attempted to arrange a meeting with the 
Equipment Distributors in Southern California, for 
the purpose of discussing an Agreement between 
vour firm and the below signatory Unions. 


The Operating Engineers, in handling the pro- 
cedures, have been advised by Mav. W. W. Shepherd 
of the Shepherd Machinery Company that he, Mr. 
Shepherd, had been delegated by the various firms 
to speak for them. In discussing this issue with 
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Mr. Shepherd, it was evident that we could not 
proceed and enter into negotiations. 

We are, therefore, requesting that a representa- 
tive of your Company be present May 16, 1955, at 
10:00 a.m. at the Operating Engineers’ Building, 
2323 West 8th Street, Los Angeles, California, for 
the purpose of entering into negotiations with the 
Unions involved to conclude a workable Agreement. 
The Unions will have a proposal to offer at this 
meeting. 


Sincerely, 


R. B. BRONSON, 
Business Manager, International Union of Operat- 
ing Engineers Local Union No. 12. 


By /s/ J. H. SEYMOUR, 
Personal Representative to 
R. B. Bronson. 


TEAMSTERS’ AUTOMOTIVE WORKERS 
LOCAL UNION No. 495, 


FRANK HATFIELD, 
Secy.-Treasurer ; 


TOM BACKUS, 


President. 


Received in evidence July 28, 1955. 


* * * 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 15151 


NATIONAL LABOR RELATIONS BOARD, 


Petitioner, 
VS. 


INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL 12, 
Respondent. 


CERTIFICATE OF THE NATIONAL 
LABOR RELATIONS BOARD 


The National Labor Relations Board, by its 
Executive Secretary, duly authorized by Section 
102.84, Rules and Regulations of the National Labor 
Relations Board, Series 6, as amended, hereby cer- 
tifies that the documents annexed hereto constitute 
a full and accurate transcript of the entire record 
of a consolidated proceeding had before said Board, 
entitled, ‘‘International Union of Operating En- 
gineers, Local 12, and Crook Company,’’ Case No. 
21-CC-198; and ‘‘International Union of Operating 
Engineers, Local 12, and Willard W. Shepherd and 
Norma D. Shepherd, d/b/a Shepherd Machinery 
Company,’’ Case No. 21-CC-200, before said Board, 
such transcript including the pleadings and _testi- 
mony and evidence upon which the order of the 
Board in said proceeding was entered, and inelud- 
ing also the findings and order of the Board. 
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Fully enumerated, said documents attached 
hereto are as follows: 


1. Stenographic transcript of testimony taken 
before Trial Examiner Wallace E. Royster on July 
25, 26, 27 and 28, 1955, together with all exhibits 
introduced in evidence. 


2. Stipulation, dated August 16, 1955, among the 
parties correcting transcript of testimony, and 
made a part of the record herein. 


3. Copy of Trial Examiner’s Intermediate Re- 
port and Recommended Order (annexed to item 6 
hereof) and order transferring cases to the Board, 
both issued September 7, 1955, together with affi- 
davit of service and United States Post Office re- 
turn receipts thereof. 


4. Respondent’s exceptions to the Intermediate 
Report and Recommended Order received by the 
Board on October 3, 1955. 


5. General Counsel’s exceptions to the Inter- 
mediate Report and Recommended Order received 
by the Board on October 3, 1955. 


6. Copy of Decision and Order issued by the 
National Labor Relations Board on January 9, 
1956, with Intermediate Report and Recommended 
Order annexed, together with affidavit of service 
and United States Post Office return receipts 
thereof. 


In Testimony Whereof, the Executive Secretary 
of the National Labor Relations Board, being there- 


162 National Labor Relations Board vs. 


unto duly authorized as aforesaid, has hereunto set 
his hand and affixed the seal of the National Labor 
Relations Board in the City of Washington, Dis- 
trict of Columbia, this 10th day of July, 1956. 


[Seal] NATIONAL LABOR RELA- 
TIONS BOARD, 


/s/ FRANK M. KLEILER, 
Executive Secretary. 


[Endorsed]: No. 15151. United States Court of 
Appeals for the Ninth Circuit. National Labor Re- 
lations Board, Petitioner, vs. International Union 
of Operating Engineers, Local 12, Respondent. 
Transcript of Record. Petition for Enforcement of 
an Order of the National Labor Relations Board. 


Filed July 11, 1956. 


Vs) een: PO BREN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 


Operating Engineers, Local 12 163 
[Title of Court of Appeals and Cause. ] 


PETITION FOR ENFORCEMENT OF AN 
ORDER OF THE NATIONAL LABOR RE- 
LATIONS BOARD 

To the Honorable, the Judges of the United States 
Court of Appeals for the Ninth Circuit: 


The National Labor Relations Board, pursuant 
to the National Labor Relations Act, as amended 
fol siat. 16, 29 U.S.C. Secs, lol etaceqs), berein- 
after called the Act, respectfully petitions this 
Court for the enforcement of its order against Re- 
spondent, International Union of Operating En- 
gineers, Local 12, Los Angeles, California, its 
officers, representatives, agents, successors, and as- 
signs. The consolidated proceeding resulting in said 
order is known upon the records of the Board as 
‘‘International Union of Operating Engineers, 
Local 12, and Crook Company,’’ Case No. 21-CC- 
198; and ‘‘International Union of Operating En- 
gineers, Local 12, and Willard W. Shepherd and 
Norma D. Shepherd, d/b/a Shepherd Machinery 
Company,’’ Case No. 21-CC-200. 


In support of this petition the Board respectfully 
shows: 


(1) Respondent is a labor organization engaged 
in promoting and protecting the interests of its 
members in the State of California, within this 
judicial circuit where the unfair labor practices 
oceurred. This Court therefore has jurisdiction of 
this petition by virtue of Section 10 (e) of the Na- 
tional Labor Relations Act, as amended. 
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(2) Upon due proceedings had before the Board 
in said matter, the Board on January 9, 1956, duly 
stated its findings of fact and conclusions of law, 
and issued an Order directed to the Respondent, 
its officers, representatives, agents, successors, and 
assigns. On the same date, the Board’s Decision 
and Order was served upon Respondent by sending 
a copy thereof postpaid, bearing Government frank, 
by registered mail, to Respondent’s counsel. 


(3) Pursuant to Section 10 (e) of the National 
Labor Relations Act, as amended, the Board is 
certifying and filing with this Court a transcript of 
the entire record of the consolidated proceeding 
before the Board upon which the said Order was 
entered, which transeript includes the pleadings, 
testimony and evidence, findings of fact, conelu- 
sions of law, and the Order of the Board sought to 
be enforced. 


Wherefore, the Board prays this Honorable 
Court that it cause notice of the filing of this peti- 
tion and transcript to be served upon Respondent 
and that this Conrt take jurisdiction of the pro- 
eeeding and of the questions determined therein 
and make and enter upon the pleadings, testimony 
and evidenee, and the proceedings set forth in the 
transcript and upon the Order made thereupon a 
decree enforcing in whole said Order of the Board, 
and requiring Respondent, its officers, representa- 
tives, agents, successors, and assigns to comply 
therewith. 
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Dated at Washington, D. C., this Ist day of June, 
1956. 
NATIONAL LABOR RELA- 
TIONS BOARD, 
By /s/ MARCEL MALLET-PREVOST, 
Assistant General Counsel. 


[Endorsed]: Filed June 4, 1956. 


[Title of Court of Appeals and Cause. ] 


On Petition for Enforcement of an Order of 
National Labor Relations Board 


ANSWER OF RESPONDENT, INTERNATION- 
AL UNION OF OPERATING ENGINEERS, 
LOCAL NO. 12, AFL. 


To the Honorable, the Judges of the United States 
Court of Appeals for the Ninth Circuit: 


Comes now the International Union of Operating 
Engineers, Local No. 12, AFL, Respondent, for 
itself and no other, and files this, its Answer to the 
Petition for Enforcement of an Order of the Na- 
tional Labor Relations Board, and denies, admits 
and alleges as follows: 

IL. 

Answering Paragraph I of the Petition for En- 
foreement of the Order of The National Labor 
Relations Board, the respondent, International 
Union of Operating Engineers, Local No. 12, AFL, 
admits that respondent is a labor organization en- 
gaged in promoting and protecting the interests 
of its respective members in the State of Cali- 
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fornia, and that it is within the judicial district of 
this honorable court, but denies that unfair labor 
practices involving this respondent occurred within 
this judicial circuit or within any other judicial 
circuit. Respondent International Union of Oper- 
ating Engineers, Local No. 12, AFL, admits that 
this Court has jurisdiction under Section 10-E of 
the National Labor Relations Act, as amended, to 
review purported orders of the National Labor Re- 
lations Board. 
II. 

Respondent International Union of Operating 
Engineers, Local No. 12, AFL, admits that on Jan- 
uary 9, 1956, the National Labor Relations Board 
stated its Findings of Fact and Conclusions of Law 
and issued a purported order directed to Respond- 
ent, its officers, representatives, agents, successors 
and assigns. Respondent International Union of 
Operating Engineers, Local No. 12, AFL, further 
admits that a copy of said decision and purported 
order was served upon Respondent Union Local No. 
12 on or about the same date. 


as 

Respondent International Union of Operating 
Engineers, Local No. 12, AFL, for itself and no 
other, answering Paragraph III of the Petition of 
the National Labor Relations Board to enforce its 
order, states that it has no knowledge that the Na- 
tional Labor Relations Board is certifying and 
filing with this Honorable Court a transcript of the 
entire record of the consolidated proceedings before 
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the Board, including the pleadings, testimony, ev1- 
dence, Findings of Fact, Conclusions of Law, and 
the order of the Board sought to be enforced and, 
therefore, denies each and every allegation con- 
tained in said Paragraph (38). 


1D 
International Union of Operating Engineers, 
Local No. 12, AFL, further answering said Petition 
alleges that the said Findings of Fact and Coneclu- 
sions of Law, referred to in Paragraphs (2) and 
(3) of the said Petition for Enforcement, are not 
based upon substantial evidence on the record con- 
sidered as a whole and, therefore, are void and of 
no effect. 
NV 
Respondent further answering alleges that the 
purported order of the National Labor Relations 
Board here sought to be enforced is not based upon 
substantial evidence on the record considered as a 
whole and, therefore, 1s null and void and of no 
effect. 
VAL 
International Union of Operating Engineers, 
Local No. 12, AFL, further answering said Petition 
for Enforcement alleges that the National Labor 
Relations Board does not have jurisdiction to issue 
an order in the above-entitled matter within the 
meaning of the National Labor Relations Act and, 
further, that it did not effectuate the policies of the 
Act or of the Board to do so. 
Wherefore, having fully answered the Petition 
for Enforcement of the National Labor Relations 
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Board, International Union of Operating Engi- 
neers, Local No. 12, AFL, a Respondent herein, re- 
spectfully prays that the Petition for Enforcement 
of an order of the National Labor Relations Board 
be dismissed as to it and that said order of the Na- 
tional Labor Relations Board, with respect to Re- 
spondent be fullv set aside. 


/s/ DAVID SOKOL, 
Attorney for International Union of Operating En- 
gineers, Local No. 12, AFL. 
Duly verified. 
[Endorsed]: Filed June 11, 1956. 


[Title of Court of Appeals and Cause. | 


STATEMENT OF POINTS ON WHICH 
PETITIONER INTENDS TO RELY 
To the Honorable, the Judges of the United States 
Court of Appeals for the Ninth Circuit: 


The National Labor Relations Board, petitioner 
in the above proceeding, m conformity with the 
rules of this Court hereby states the following 
points as those on which it intends to rely herein: 

I. Substantial evidence supports the Board’s 
finding that Respondent induced and encouraged 
employees of Crowell and Larson and of McCam- 
mon-Wunderlich Company to refuse to perform 
services for their respective employers with an ob- 
ject of forcing such employers to cease doing busi- 
ness with Crook and Shepherd, respectively, 
thereby violating Section 8(b) (4) (A) of the Act. 
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II. Substantial evidence supports the Board’s 
finding that Respondent induced and encouraged 
employees of Crowell and Larson and of MceCam- 
mon-Wunderlich Company to refuse to perform 
services for their respective employers with an ob- 
ject of forcing or requiring Crook and Shepherd 
to bargain with it as the representative of the 
Crook and Shepherd employees, respectively, with- 
out its having been selected as such representative, 
thereby violating Section 8(b) (4) (B) of the Act. 


Dated at Washington, D. C., this 10th day of 
July, 1956. 
NATIONAL LABOR 
RELATIONS BOARD, 
/3s/ MARCEL MALLET-PREVOST, 
Assistant General Counsel. 


[Endorsed]: Filed July 12, 1956. 


[Title of Court of Appeals and Cause. ] 


On Petition for Enforcement of an Order of the 
National Labor Relations Board 


STATEMENT OF POINTS ON WHICH RE- 
SPONDENT, INTERNATIONAL UNION 
OF OPERATING ENGINEERS, LOCAL 
NO. 12, AFL, INTENDS TO RELY 

To the Honorable, the Judges of the United States 
Court of Appeals for the Ninth Cireuit: 


International Union of Operating Engineers, 
Local No. 12, AFL, Respondent in the above-en- 
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titled proceeding, in conformity with the rules of 
this Court, hereby states the following points upon 
which it intends to rely. 


Jl. 

The National Labor Relations Board is without 
jurisdiction over Respondent and the subject mat- 
ter herein involved. 

ae 

That the Board’s findings of fact and conclusions 
of law that the Respondent violated the Act, as 
amended, are not supported by substantial evidence 
on the record considered as a whole and are con- 
trary to law. 

ITI. 

That the National Labor Relations Act, as 
amended, deprives Respondent of due process of 
law and is otherwise unconstitutional and void. 


Respectfully submitted, 


/s/ DAVID SOKOL, 
Attorney for International Union of Operating En- 
gineers, Local No. 12, AFL. 


July 24, 1956. 


[Endorsed]: Filed July 26, 1956. 


